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, PREFACE. 


THis volume and thaton the law relating to Receivers 
in British India, already published, contain, with other 
matter, the Substance of the Tagore Law Lectures deli- 
vered by me in the University of Calcutta during the 
close of the year 1396, and the commencement of the 





tollowing year. 

In the preparation of this volume I have consulted 
and made use of the following English and American 
text-books: *'4 Treatise on the Law of Injunctions,” 
by R. H. Eden (London, 1321): ** The Law and Practice 
of Injunctions,” by C. S. Drewry (London, 1849); ** The 
Law and Practice of Injunctions in Equity and at Com- 
mon Law," by W.Joyce (London, 1872) ; ** The Law of 
Injunctions,” by F. Hillard, 3rd Edition (Philadelphia, 
1571): ** The Doctrines and Principles of the Law of In- 
junctions," by W. Joyce (London, i577); * Kerrs 
Standard Treatise On the Law and Practice of Injunc- 
tions: `°” '**A Treatise on the Law of Injunctions,” by 
J. L. High, 3rd Edition (Chicago, 1890); ** A Treatise 
on Extraordinary Relief in Equity and at Law," by 
T. C. Spelling (Boston, 1593). 

It is hardly necessary to say that all these works (and 
particularly those published in the United States of Amer- 
ica, in which country the jurisdiction by Injunction has 
been greatly extended to meet all the requirements of 7 | 
modern life) are of value to practising members of the 
profession for whom they were written. They, however, 
for — part ETRU E ence Ss S = 
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Procedure in such a lengthy and detailed manner as to. 
make it difficult for the beginner to grasp the general 
principles upon which itis founded. The present work is 
published, aacording to the intention of the Tagore 
Trusts, primarily, for students as were the lectures of 
which it is the outcome. While, therefore, L have cited 
all decisions of the Indian High Courts, which are not nu- 
merous, I have purposely abstained from crowding these 
pages with notes of English and American cases on matters. 
of small detail and of unfrequent occurrence which the 
mere student does not require, but which may be found 
by the practitioner when wanted in the standard works 
already mentioned. Notwithstanding this, the present 
work will, [ hope, prove to be of assistance to the profes- 
sion also. 

My endeavour has been to state general principles ac- 
curately to and explain them lucidly by the aid of se- 

lected decisions which are of authority and well in point. 
In this I have received much assistance from the Com- - 
mentaries published by the late Mr. Justice Collett in 
1882, and by Mr: Nelson in 1894, upon the Specific Relief 
Act (I of 1877), in which Act the Law relating to Injunc- 

tions and Receivers in British India is largely contained. 
The Indian practitioner is also referred to Mr. Nelson's 
Law of Injunctions in British India. In the prepara- 
tion of this second Edition I have incorporated the cases 
decided and reported since the first. 


Ist Jan. 1906. 





J. G. W. 
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Page 17 margin dele out ‘or a Receiver appointed.’ 
» 101 ft.-note (5) for Paijaram read Parjaram. 


» l02line 20 , Wil s 

» 106 ft.note (5), Goldsmith 4,  Goldsmid. 
ee): Ma Ne ». New. 

s 19 , (3), law , Laws. 

» 1332 , (3), Haridas s» Haribhai. 
» 133 , (1), Anaullah » Sanaullah. 
y 156 margin * * » Appearance. 
appearance 
» 189 ft.-note (3) „ Ananthnath 4, Anantnath 





225 line 10 , been— , be en- 
238 ft.-note(2) „` Shoeambar » Sheoambar. 
356, contents above $ 78 add ‘(d) Other injurious acts. 
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» 960 line 27 for entitle read entitled. 

No cM 29 , cout » court. 
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» 368 , 2 , continuanee , continuance. 
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=» 410 margin ,, Declaration &c. | 
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P 


Present Steg 1. The law relating to the issue of Injunctions im 

—— a age civil suits,' in British India,’ is contained in the Civil 

Inda, Procedure Code? and the Specific Relief Act,* which sup- | 
plements the Code, and occupies a middle grouhd between © 
substantive law on the one hand, and. procedure : 
on the other; The granting of perpetual Injunctions 
is regulated by the Act, while temporary or, as they are 
sometimes called, interlocutory Injunctions, which are 
simply intended to preserve the status quo pending the 
decision, and which may be granted at any period of a 
suit, are treated as of the nature of procedure and are 
therefore regulated by the Code. 

` Previous law. Both the earlier Codes (Acts VIII of 1859 and X of 


877) dealt with the subject of the issue of Injunctions.* 
Act X of 1877, however, on this subject contained pro- 
visions of a more complete character,‘ and which were, 
in fact, with some minor alterations, the same as those 
of the present Code. It introduced the provision as to 


— — 

| The Criminal Procedure Code 3 of the Code extend to the whole of 
(Act V of 1898), ss. 142, 144 [see also = British India. The other sections 
s. 133] deals with the issue of Injunc- extend to the whole of Brit 
tions by Criminal Courts in cases of India, except the Scheduled Dis 
nuisance; and s. 88 with the appoint- tricts, as defined in Act XIV of 182485 ~ 
ment of Receivers of attached pro- * Act I of 1877, ss 052—957 
perty- Specific relief, including there- junctions). 
in the issue of Injunctions and the  —  * Specific Relief Bill Sta i 
appointment of Receivers, cannot be of Objects and Reasons, Gazette of — 
granted for the mere purpose of en- "s 


























India, December 11, 1875. 








foreing a penal law. Act I of 1877, * See Act VIII of 1859, ss. 92, 9B, 

E 95, 96 (Injunctions), Act X of 1877, __ 
? That is. the territories for the ss. 492—497 (Injunctions). D Nw 

time being vested in Her Majesty by ? Sections 492, 493, 494, | 

‘the Statute 21 and 22 Vic., cap. 106. — 497 of Act X of 1877 and the pre 

See Act X of 1897 (General Clauses) Code correspond with ss. 92, 93, 98, — — 

s. 2 (8). 96 of Act VIII of 1859. Section 495 


3 Act XIV of 1882, se. 499—497 
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the issue of Injunctions where any property in dispute ¢n 
a suit is in danger of being wrongfully sold in execution of 


a decree,’ 


as also in cases where the defendant threat- 


ens, or is about to remove or dispose of “his property 


with intent to defraud his creditors.” 


It further enacted 


that no attachment for breach of an Injunction should 


remain in force for more than one year.* 


Prior to the 


establishment of the High Courts, the Supreme Courts 
of the Presidencies granted Injunctions following the 
principles and practice of the Court of Chancery in 


England.* 


§ 2. The best guides in the matter of interference by is and was 


founded on 


way of Injunction have been judicially stated to be the principles the 


principles which determ’:« 


Equity in England.” It is. 

* Civil Procedure Code, s. 492, c. 
(a); see Broiendra Kumar Rai Chow- 
dhuri v. Rup Lall Doss, I. L. R., 12 
Cal, 515, 517 (1886), in which it is 
po.nted out that the present and pre- 
coding Codes have altered the law 
lad down in Roy Luchmiput Singh 
Bahadur v. The Secretary of State [or 
India, 11 B. L R., Ap. 27 (1873), and 
Doorga Churn Chatterjee v. Ashootosh 
Datt, 24 W. R.. 70 (1875). 

9 Civil Procedure Code, s. 492, cL 
(^) 

3 Ib., a. 493, last paragraph. 

_* See as to Injunctions, Marsden 
v. Long, Morton's Decisions, 242 
(1800). 

9 Nusserwanji Merwanji Panday v. 
Gordon, 1. L. R, 6 Bom., 266, 284 
(1881) per Sargent, J., aud see ib., 
p.279. And in The Land Mortgage 


Bank of India v. Ahmedbhoy Habbib- 


hoy and Kesowram Ramanand, I. L. R., 


8 Bom., 35, 67 (1883), it was said:— — 
"In applying these provisions [Act 
15 koi ram els. (5), (c)] we shall - 








— ro aem 


EC 






pa 


" — on these principles that 


. "s n m T 
-4 ’ E. E: 
E. » w " 
| E p 4 
b ^ 9, x. 
$ ae ta 
Committee with the remark that ** for — 
+ 
NE Lu ^" Pn wen 
^ 1 ^ ` d na . 


: those 
the action of Courts of of English 


of the Court of Chancery in England 
which, it cannot be doubted, are the 
source from which the above provi- 
sons have been drawn,’ per Sargent, 
C. J., Chunilal Mancharam v. Mani- 
*hantar Atmaram, I. L. R., 18 Bom., 
616, 623 (1893); Ghamasham Nilkant 
Nadkarni | v. | Moroba Ramchandra 
(1894) ; 
Ca v: 
LL. R., 14 Cal, 189, 199, 200 (1886), p. 
Most of the many illustrations con- P e ee 
tained in the Specific Relief Act are — 
taken from the English Equity Re- c ae. — 
ports: see Statement of Objects and — 
s. 4 of the draft Specific Relief Bil j= 8 ~ 
provided that ‘‘except so far = tiny a re 
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tke relief given in Indian Courts by Injunction is, in the 
main.’ founded : and this relief is, in substance, the same 
as that granted by Courts in England.” But since in In- 
dia, the Courss must follow the words of the Statute? and 
since the rules for the guidance of Indian Courts are to 
be found in the Specific Relief Act, the English cases to 
which reference can be made are only of use as illustra- 
tive of the principles embodied in the sections of the 
Act from the aspect that the Courts of Chancery in Eng- 
land have had to treat matters of a similar description.* 
Yet when there is no specific rule, the Mofussil Courts? 
and Presidency High Courts (the latter in their appellate 
jurisdiction), will be guided by the English Case-law, so 





oo — — — 


reference to the decisions of the Eng- 
lish Courts," Report of the Select 
Committee on the Specific Relief Bill, 
Gazette of India, November 25, 1876. 

1 The Indian law does difergze in 
points which wi!l be found considered 
in the text. Thus it has been said 
that =. 57 of Act I of 1877 ““doe= m 
some respects apparently depart from 
principles which guide Courts of Equity 
in England :'" per Candy J..in Cal- 
lanji Harjivan v. Narsi Tricam, L. L- 
R.. I8 Bom.. 702, 714 (1594). 

9 See the Statement of Objects and 
Reasons, supra, prefixed to Act I of 
1877. Whitley Stokes op. cf. n, 923- 
9460, 939. The | Shammuggar Jute 
Factory Co. wv. Ram Narain Chatter- 
jee, supra; Kam Chand Dutt v. Wat. 
som & Co., 1. L. R.. 15 Cal, 214, 219 
(1887) ; ; Cowasji Umrigar 
v. Lisboa, I. L. R. 13 Bom., 252, 259 
(1888). [''It is to be remarked that 
this limitation of the power of grant- 
ing an i [see Act I of 1877, 


= 54. $3 cl. m with the 








Sargent, C.J.. 1; so also the au | 
relating to the iue of - 
mjunctions in light and air casen 
are to the same effect im India 
and in England: Bends Cosare 
Dossee v. Soudaminey Doase, I. E. RK. 
I6 CaL, 252. 266 (1839) - and the 
practice of the Court of Chancery im 
respect of affirmative agreements i= 
adopted in s. 57, Act I of 1877 ; Nae 
serwanji Merwanji Panday v. Gordan, 
I. L. R.. 6 Bom. (1881) at p. 290. 
See also cases cited in note (5, p 3, 
ante. 

? Callianji Harjivan v. Narsi Ter 3 
cwm, I. L. R., 18 Bom., 702, 711 (1884), — 

* Shadi v. Anup Singh, I. L R, 2 
AIL, 436, 439 (1889), per Straight, J, — 

* Act XII of 1387, = 37 (Bengal 
N.-W. P., and Assam Civil Courts); 3 
Act Lil of 15873, « 16 E — 
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far as it is applicable, not because it is English, but be- 
cause it is in accordance with that rule of equity and 
good conscience’ which these Courts are, in such circum- 
stances, enjoined to follow." The Presidenc y*High Courts. 
in the exercise of their ordinary original civil jurisdiction, 
may. in such*circumstances, have recourse to the equit- 
able jurisdiction which the High Courts have inherited 
from the Supreme Courts; which were in their turn vest- 
ed with the general powers of the Court of Chancery.* The 
law relating to Injunctions in this country being thus 





practically the same as that which prevails in. England 


— n — — — — — 





mutend+s. as tho cstablrehing the High 
Court at Fort Vi illite im Bengal (er 
Broughton s Cie. Pr. Code. Act VIII 
of 1960, 4th ed. pp. 341, 342. 7 Sev. 


The. Let- 


at Madras are of the «mme date and 





Å- Á TTT — — — 


14 Cal, 159, 199, 200 (1886 Colivamjs 
Harjiran v. Nares Trvcem. supra... 
713 (15949); "t hwmsial]  Momcheram 
v. Manseshantar Almaram, supra. 

9 See authorities cited m Note (5). 
p 4. ami Note (6). p. 4, cafe. 

^ Blaqeeere v. Ramdhowe Dex, 


Bourke. 319 (1865): Letters Patent, 
1565. * 19. Letters Patent. 1862, +. 
18 (Calcutta): Medhewt Chander Pora- 
manit v. Ropoomear Deer, 14 BEBELE, 


75, 83 (1874). «c. 22 W. K., 370. Mor- 




















“peed to = damed that the Supreme Court be a 
Patent, 1565 Court of Equity with full power and 
! Equity to administer foster as 
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resort may be had to the English Case-law bearing on 
these subjects, and as the law of the United States is in 
general accordance with and founded upon English law, ~ 
the decision of the Courts of that country may also 
be referred to and cited in aid of the interpretation of 
the provisions contained in the Indian Codes and Acts.* 
The late Supreme Court of Bengal held thit American 


.E 


decisions are not authorities to which we must vield, 
as to the decisions of our own superior Courts ; but they 
are in general well deserving of attention as able exposi- 


with respect to the Ameri- 


> œ 


tions of the law:`°`? and again, 
can decisions, they are not authority with us, though 
often extremely valuable as guides to the formation of a 
correct judgment.” ”S | | 

And more recently in England Cockburn, C. J., ob- 
served as follows :— 








""The case before us presents itself, therefore, so fat 
as our Courts are concerned, as one of the first impression 
on which we have to declare, or perhaps, I may say, ~ 
practically, to make, the law. I am glad to think th: s Es 
in doing so we have the advantage of the assistanee — 
afforded to us by the decisions of the American Courés 
and the opinions of American jurists, whom accide 
has caused to anticipate us on this question. 
although the decisions of the American Courts are 
course not binding on us, yet the sound and enligh 
views of American lawyers in the administration and dé 
velopment of the law—a law, except so far as altered b 
statutory enactment, derived from a common sou 
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With our own, entitle their decisions to the utmost res- 
pect and confidence on our part.'"! 


"The granting of injunctions is now regulated by P AU 
ss. 54 and 55 of the Specific Relief Act. Rpt those sec- gom bos 
tions have never been understood as introducing new ‘Narain 
principles ob law into India, but rather as an attempt to 
express in general terms the rules acted upon by Courts of 
Equity in England, and long since introduced in this 
country, not because they were English law, but because 
they were in accordance with equity and good conscience. 

It is necessary, therefore, toinquire on what principle the 
Courts have acted in England and in India.” 

And though the Specific Relief Act purports to deal pem em 
only with perpetual Injunctions, leaving temporary In- Panday © 
junctions to be regulated by the Code, yet ** apart — 
the special circumstances which determine whether the 
Court should, in its diseretion, grant an injunction before 
the hearing of the suit, the same general principles must 
equally apply to the granting of a temporary injunc- — 
tion as to a perpetual injunction, and these principles : 
must, therefore, be sought in the Specific Relief Act 




















| -4 








itself. '? — 
In a subsequent case in the Madras High Court* — — 
Chief Justice, though holding that it was not necessary - ^ m 





to decide the point, observed that as regards s. 493 of | 


— ie Pu d e Ew ^ Or e irs 
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an injunction has been granted to re- 
/—  GgStran such invasion: Manishankar 

E — Hargovan v. Trikam Narsi, 5 Bom. 
E ata. E Ec 0. is nen; K uvarji 
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judicial discretion, and that if the Court which grants 
the Injunction rightly appreciates the facts and applies 
to those facts the true principles, then that is a sound 
exercise of jydicial discretion: that having regard to 
the fact that the law with regard to the granting of a per- 
petual Injunction is to be found in the Specifie Relief Act 
and is laid down with great precision, and that the law 
with regard to the granting of a temporary Injunction is 
to be found in the Civil Procedure Code and is declared 
to be a matter of discretion, if it were necessary to consid- 
er the point, he was not sure he would be prepared to go 
quite so far as Sir Charles Sargent. So it has been held 
that s. 56 of the Specific Relief Act does not affect — 
injunctions in restraint of wrongful sale in execution — — 
a decree under s. 492 of the Civil Procedure Code* — — 
On the other hand the precise terms of s. 492 of the = 
Code have been held to exclude the grant of an inj D : | 
tion m a case not falling within its express pros 
S 3. It must not, however, be overlooked that ti ei 
cumstances of this country are, in many rap 
different from those of England. Not only may t 
in India rights to be protected which are unkn J 
English law.* but interests of which it does take cogni: m 


































i, ‘ 
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' Amir Dulhin v. The Adminis- 
trator-General of Bengal; i. L. R. 
23 CaL, 351 (1895). 

3 See Ch. IV post; and Jairam Das 

. Zamon Lal I. L R.. 27 Bom. 
357 (1903). 

* Thus according to the usage of 
Gujarat an invasion of privacy is an 
infraction of a right for which the per- 
son injured has a remedy at law. and 


C. R (A €) 143 (1 
Harkha v. Ganpat Hi 
H. C. R. (A. C.), 87 (1871): 


Em x 


— v. Bai —— uz cA 
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may here require protection by Injunction, or otherwise. 
in sets of circumstances in which it is not necessary to 
grant relief in England, or the converse may be the case.’ 
In the first of the cases now cited it was said :—^* With 
regard to the extreme proposition on the other side it is 
based upon «the construction which the learned counsel 
placed upoft English decisions. But, though, of course, 
the principles on which English Courts administer the 
remedv bv injunction must be taken to be those which 

Legislature meant to afBrm in the Specific Relief 
Act, still the circumstances of this country are very differ- 
ent from those of England ; and it would be a dangerous 
thing to assume that, because the Courts in England 
have very rarelv found it necessarv to grant an injunc- 
tion as between co-sharers in order to prevent multi- 
plicity of suits, or upon any other grounds, Courts in this 
country may not properly be somewhat less rigid in doing 
so.'"* So in the matter of rules of procedure and prac- 


all Mahomedans except the poorest; — 18 Mad, 163 (1894) See Abdel 
Sokal Praesd v. Radho. Lo PF RES 10 Rahaman v. D. Emile, 1. L R, 16 
AIL. 35 (185%): [and wee Lacrima» AJL. 69 (1993). 

Pree ©. Jamna Prasad, EDO L R 10 | Ram Chand Det «v. Waton d 








AL. 162 (1957). The Chief Court of er Ee Oe a e 


the Punjab has acknowledged that « — same case in appeal. I L ee 





Ram Chand 
Dutt v. Wat- 


won & Co. 
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tice, though the utmost respect should be paid to the 
wisdom and authority of English Courts, yet Courts in 
India are by no means bound to adopt all such rules as 
the Equity Courts in England may have established.' 
Further, as the mode of living in this country ts different 
from that in England,’ not only may such mode of life 
give rise to new rights,* it may even in the case of such 
rights as are enforceable in both countries present in 
particular cases new facts for consideration upon the 
question of the issue of an Injunction or the assess- 
ment of damages.‘ Thus it has been held that, under 
the circumstances of native society in this country, there 
may be such a thing as a trespass which works a truly 
irreparable injury, although it does not effect a last- 
ing alteration of the subject of enjoyment and is such as 
in England might be capable of being compensated for 
in pecuniary damages. Again, English rules and de- 
cisions may, in particular cases, be inapplicable owing to 
the fact that the relations which existed betwdéiün the 
Court of Chancery and the Courts of Common Law in 
England were very different from those between the High — 




















= 


Courts and the Mofussil Courts in India, as were also the — 


— 
respective functions and pupas. of these Courts.“ 4 T- - 
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‘though legislation may give to English Courts powers 
similar to those possessed by the Courts of this country, 
their discretional exercise may here be different owing to 
circumstances peculiar to the former Courts existing an- 
terior to such legislation.! Lastly, where, as in certain 
instances, English law deals with rights peculiar to it- 
aelf, their consideration is rendered here unnecessary ; 
where, on the other hand, rights which require protection 
are peculiar to this country, English rules and decisions 
will be of service, if at all, only by way of analogy ; 
while as to such as are common to both countries differ- 
ences both in procedure and substantive law may ren- 
der these rules and decisions partially or wholly inap- 
plicable. 

$ 4. The issue of Injunctions, whether temporary or Ze wm 
perpetual, is a form of '' specific relief." So also is the is 4 form ot 
appointment of a Receiver pending a suit.' The Code? —À 
further provides for the appointment of a Receiver of 
propétty under attachment,* and also in the case of in- 
solvent debtors.* But it has been said that in the former 
case the appointment of a Receiver is '*' rather a matter 
of ministerial procedure than of specific relief ;' and in 
the latter case the Receiver is the agent of the creditors," 
and both cases must be distinguished from a Receiver 
appointed by way ea — ee 

$ 5. The term ''specific relief " means more parti- Messing 
cularly those classes of relief which are defined. — 
































he matter of Badal 

" LR. ter o l — d 

—— — ELS e 
xS we s low dd 








iz INTRODUCTORY. 








aned granted in civil suits under the provisions of Act r 
of 1877," but the full significance of which is, however, 
only to be learnt from the history in England of legal 
actions and cf the interference by Courts of Equity 
with the limited and — remedial jurisdiction of | 
the Courts of Common Law ^ The remedies for the non- 
performance of a duty enforceable by law are éither com- - 
pensatorv or specific. The compensatory remedy is by E 
the award of damages.* This remedy is often either use — 
less or immadequate— useless where the person ordered to 
pav them is insolvent: and inadequate, when, for m= 
stance, the duty is to transfer particular — ves 
property, or a moveable, to which special interest is at- — 

tached. The specific remedy is enforced by directing the | 

party in default to do, or forbear, the very thing which - 

he is bound to do or forbear, and in case of —— — = 


by imprisonment, or attachment. of 
both. 3 
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relief, in the case of immoveable property, in the action 
of ejectment,' and in the actions of detinue? and reple- 
vin for the recovery of the specific possession of per- 
sonal chattels, in neither of which latter actions, how- 
ever, was,there any certainty of recovering aught but 
damages. With these and some other exceptions the 
redress given by the latter Courts in all actions, whether 
founded on contract or tort, sounded in damages only. 
Equity therefore, where necessary, supplemented the 
deficiencies of this remedial jurisdiction, by decreeing 
the restitution im specie of specific moveable property. 
by compelling the performance of contracts and by the 
administration of both a protective and preventive jus- 
tice in respect of property, the subject of litigation.* 
Thus, for instance, while in effect the common law allowed 
parties to a contract the election, either to perform or 
to pay damages for non-performance ; equity in cases 
where there was either no remedy at common law or the 
remedy was inadequate, deprived the defaulting party 
of such election.* So also equity devised the remedy 
by Injunction in some respects analogous to the equit- 
able remedy of specific performance. For while a decree 
of specific performance, as its name implies, enforces the 
performance of some specific act, an Injunction which is 
the very converse, judicially forbids the performance of 
some specific act or series of acts.” 











' See Act I of 1877, = $8: the pos- 
sessory remedy given by s. 9 ie taken 
from s. 15, Act XV of i859, and re- 
*" Novel Disseisin."” 

? See Act I of 1877, s. 10, which 
embodies, with some change, the 
common law doctrine of detinue. 

= It is these and other forms of 
redress, in the main equitable (ss. 8 
| 8$. 10 are common law remedies, and 

— — 


ce 4 a 
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relief. 
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$ 6. When specific relief is granted by preventing a 
party from doing that, which he is under an obligation’ 
not to do, it is called *'preventive relief, °” and preven- 
tive relief is granted at the discretion of the Court by 
Injunction, temporary or perpetual.’ 

§ 7. Relef by specific performance, Injunction and 
Receiver, belong to the same branch of the law. More- 
over the appointment of a Receiver operates as an In- 
junction against the parties, their agents and persons 
claiming under them, restraining them from interfering 
with the possession of the Receiver except by permission 
of the Court ;* and *‘an order foran Injunction is always 
more or less included in an order for a Receiver. It is 
not necessary, if a Receiver be appointed, to go on and 
grant an Injunction in terms.' All three forms of re- 
hef are dealt with by the Specific Relief Act. The issue 
of temporary Injunctions and the appointment of Re- 
ceivers are, together with the subjects of arrest and attach- 
ment before judgment and interlocutory orders, dealt with 
by the Code under the single heading of ‘‘ Provisional - 
Remedies." 5 Relief granted by appointment of a Receiver 
pendente lite bears in many respects a close analogy t E 
that by temporary Injunction. Both are extr ry E F 
equitable remedies as distinguished from the ordma T T 
modes of administering relief. Both are essentially p i 
ventive in their nature, being properly used only for the e = 
prevention of future injury, rather: Shae: a | 
past grievances. Both have one —— bv 
far as they seek to preserve the res or mon 


















yt 
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1 This term includes every duty en- 
forceable by law. Act I of 1877, s. 3. 
9 Act I of 1877, s. 6. 


85, 91 (1893). 
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of the litigation unimpaired, to be disposed of ‘In 
accordance with the future decree or order of the 
Court. ' 
$ 8. There is, however, a distinction between the arde 
remedies in that ''specific performance is directed to between the 
* . : . remedies. 
compelling performance of an active duty, while Injunc- 
tion (though sometimes in a subsidiary way requiring an 
act to be done) is generally directed to preventing the 
violation of a negative one. This difference, however, is 
very great. The remedy of specific performance, relating 
as it does to active duties, deals in the main only with 
contracts ;* while the remedy of Injunction, having to do 
with negative duties, deals not only with contracts, but 
also with torts, and with many other subjects, among 
them subjects of a purely equitable nature." Whether, 
however, the negative duty, or duty to abstain, be con- 
tractual or general, the Injunction which enforces it is the’ 
same in nature and form. The general grounds of simi- 
larity between relief by Receiver and by Injunction have 
been adverted to. Perhaps the principal element of 
difference between these two important remedies lies in 
this : that an Injunction is strictly a conservative remedy, 
merely restraining action and preserving matters in statu 

















quo, without affecting the possession of the property or =» — 
fund in controversy ; while the appointment of a Re- ^: de 
ceiver is usually a more active remedy, since it changes — a= 
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the possession as well as the subsequent control and 
management of the property. The Court by an Injunetion 
ties up the hands of the defendants, and preserves un- 
changed, not only the property itself, but the relations of 
all parties thereto. But in appointing a Receiver the 
Court goes still farther, since it wrests the possession from 
the defendant and assumes and maintains the entire 
management of the property or fund, frequently changing 
its form, and retaining possession through its officer, the 
Receiver, until the rights of all parties in interest are 
satisfactorily determined. From the points of resem- 
blance already indicated it is not to be inferred that the 
appointment of a Receiver necessarily follows from the 
granting of an Injunction or that the two remedies are 
necessarily inseparable. And while it frequently happens 
that the Courts are called upon to administer both species 
of relief in the same action, and at one and the same time, 
yet it by no means follows that because an Injunction is 
granted a Receiver must be appointed and the two are to 
be treated as distinct and independent matters. The 
Court, therefore, may refuse a Receiver, although the case 
presented is a fitting one for an Injunction, and — 
an Injunction has already been granted. A distinc- — 
tion exists between the case in which an Injunction and | 
that in which a Receiver will be issued or appointed res- 








pectively. *‘* That distinction seems to be that, while — = 


either case it must be shown that the property should 5 
preserved from waste or alienation ; in the former « 
it would be sufficient, if it be shown that the 
in the suit has a fair question to raise as to the e: , 
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of the right alleged ; while in the latter case, a good 
primi facie title has to be made out.'"' 

$9. Relief whether it be given by the issue of an General 
Injunction or the appointment of a Receiver is granted upon which an 
generally upon the principle quia timet ; that is, the Court ised ora 
assists the party who seeks its aid, because he fears (quia — 
timet) some Tuture probable injury to his rights or interests, 
and not because an injury has already occurred, which 
requires any compensation or other relief. So the remedy 
by temporary Injunction being preventive in its nature, 
it is not necessary that a wrong should have been actually 
committed before the Court will interfere, since if this 
were required it would in most cases defeat the very pur- 
pose for which the relief is sought by allowing the com- 
mission of the act which the complainant seeks to restrain. 
And satisfactory proof that the defendants threaten the 
commission of a wrong (which is within their power) is 
sufficient ground to justify the relief ^ These and other 
similar precautionary reliefs were formerly granted by — 
Courts of Equity, on Bills Quia Timet.* to support which — 
it must have been shown, firstly, that there was a title oj 
in possession or expectancy in the plaintiff, and secondly, —— — 
that there was danger to the property.‘ These bills would = ~ 
now take the form of an action in the nature ofa Bill Quia = 
Timet and would be brought, in England, inthe Chancery —— 11 
Division, and in India,” in any Court of jurisdiction =  — 





















AS Ae ae ee . - "C , 
in P — PF nt 
b * p ^ aa , z e * æ $ 
f 4 = " e p . + bas C : p y L2 N M s 
] Jha v. r P d LR 
N- F A f ~ » t 22 
Bahadur, I. L BR, 22 Cal. a- * flle) ar a eal ALME x. ot : 
a js ÁS DM = >, : LAN 
| P — - dd a " "T Mag 
E — el —— APA i, e —— 
i j ! m k - 5 . «> ^s T " Xm JV Y 
b E £ — ~ Iy we q) ‘ ' Ei < ¢ = 
—— Sy 4 * = cr _—— 
É » Ww LÀ 
» + , "3 
4 "M 4 
— 









— x vy 
— 4 not di 
p ) 
i — — 272. Sair 
49 ape 


- Ls wa 2 2 ^n * i= s NS us RN PES ". ds 
z, e, 5 d * * r — 





* 
pu " "1 * nd. 
4 oe ,*a 
E á a “ate * * " "wet 
JB. bed. m af ; * 
= " ê E . 20 T 
rr a T LI * La 5 —* ‘ad 
^3 " l he 
" " La í P ER. j f 
ard" - J i i f é 2. i. A j a. 
E 4 ser 
—, an SEA LA 
$ ps 4 $ 2 74 la 3 ^ 24 
E s er 
E Lj E 
e » —* 
Li 


|. tion by requiring it to be brought into 
E — ————— = LA 





CENTRAL LIBRARY 


l^ INTRODUCTORY. e 


competent to grant the relief prayed. ‘‘ The remedy of” 
(final) injunction, like that of specific performance, proceeds. — 
upon the theory that there are duties the performance of 
which, as they stand, ought to be insisted upon,—duties 
in regard to which an election, as an equivalent, to violate 
the same upon the terms of making compensation cannot 
be permitted ; not indeed that all the duties fhe violation 
of which may be enjoined, may be enjoined without regard 
to the question whether damages for a violation could be 
accurately computed, but that there are duties of a peremp- 
tory nature within the operation of the remedy of injune- 
tion as well as within that of specific performance. These 
duties may here, as well as in the law of specific performance, 
be termed primary, since they are not substitutional.” 

$ 10. The manner in which the above-mentioned aid 
is given by Courts of Equity is, of course, dependent on 
circumstances. They interfere sometimes by the mere - 
issuing of an Injunction or other remedial process. But — 
that portion of equitable jurisdiction which kk a 
the administration of a protective or preventive justice - = 
























is not limited to this. The Courts interfere also o by orders — 
to pay funds into Court,’ by directions to give — = 
orders for the detention and preservation of pP 

other like orders and directions, and by the appointm - 
of a Receiver to receive rents or — income, hus 
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ed. (1886), pp. 178, 179. Note by 
M. M. Bigelow. 

9 v, supra. 

See Satoor v, Satoor, 2 Mad. H. C. 
R., 5$, 11 (1864) [“the protection of 
property which is the subject of litiga- _ 
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adapting their relief to the precise nature of the particular 
‘case and the remedial justice required by it; the object 
being in all cases to preserve property to its appropriate 
uses and ends.! 5 
$ 11. The exercise of the jurisdiction to grant relief The grant of 
by the appointment of a Receiver,? or the issue of an In- protective 
junction,’ ‘is not a matter ez debito justitir, but one which — 
is purely within the discretion of the Court. The latter "^ 
is not bound to grant such relief merely because it is law- 
ful todo so. But the discretion of the Court is not arbi- 
trary, but sound and reasonable, guided by judicial prin- 
ciples and capable of correction by a Court of Appeal.‘ 
All questions of discretion are usually questions of degree.” 
Where there is a discretion exerciseable the Court is bound 
to look at all the circumstances of the case." The juris- 
diction of the Court to interfere being equitable is governed 
4 Upon equitable principles. And therefore the Court will, - 
amongst other things, look to the conduct of the person, 
who makes the application.” Where an appeal attacks the 
exercise of discretion, before the Appellate Courts will 
interfere on this ground in favour of the appellant, the 








1 Story's Eq. Jur, $ 826; Smith's It must not be arbitrary, vague, and £z = 
Principles of Equity, 732, fanviful, but legal and regular.” ene — a 
9 Act I of 1877, s. 44, Per Lord Mansfield in Wilke's case, E. = - 


* Ib., s. 52, 4 Burr., 2539, cited im Harbuns Sahai Mx 
* Ib., s. 22 (discretion to decree spe v. Bhairo Pershad Singh, L L. Re, — 
cific performance; See Story’s Eq. O5 Cal, 259, 265 (1879); Seealso re 
Jur. § 742); the same rule holds good marks in Queen-Empress v. Chagam 
for injunctions in the case of obliga- as E ee ee ee 
tions arising from contract ; ib., s. 54: Us — 
= Callianjs Harjiwan v. Narsi Tricum, 
LL R., 18 Bom., 714 (1894), and the 
— aude ee rg in 
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latter must satisfy such Court that the discretion } 
been improperly exercised.' 

The occasions and principles upon which these. 
tionary powers will be exercised in the case of Inju 
by Courts in British India form the subject-matter o ori 
branch of the law and of the following chapters. - | 
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—À hg $12. When Specific Relief is given by preventing e 

junction.” party from doing that which he is under an obligation 
not to do it is called preventive relief which is granted 
by means of an Injunction.! An Injunction was, under 
the old English procedure, a writ issuing by order and 
under seal of the Court of Chancery and was, pith certain 
exceptions, until the Judicature Act of 18739 a remedy 
peculiar to that Court.? A writ of Injunction? may be de- 
scribed to be a judicial process whereby a party was re- 
quired to do a particular thing, or to refrain from doing 
a particular thing, according to the exigency of the writ. 
The process, however, was rather preventive than restor- 
ative, though it was by no means confined to the former 
object. Under the present English procedure no writ 
of Injunction is to issue. An Injunction is in England," 
as in India, by judgment or order, and such judgment 
or order has the effect which a writ of Injunction in 
Chancery previously had. 

ce In- $ 13. Duration, as well as the positive or negative 
character of their commands, .determine the several forms 
of Injunction which may be either non-mandatory or man- - 
datory, temporary or perpetual. 

©) Temporary. In the first place in respect of duration, Injunctions 
are, either poete (or, as they are sometimes 
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1 Act I of 1877, s. 5. Chancery Practice, ii, 265, 384. Phe = 
* Kerr on Injunctions, 3rd ed; on Injunctions, 367—387. x — 
ISS, pp. 9, l; Smith's Chancery —— * Ord. L, r. I: vo oo So 
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interlocutory) or perpetual. The former are such as are 
to continue, until a specified time named in the order or 
until the further order of the Court.' They may be grant- 
ed at any period of a suit and are regulatedeby the Code 
of Civil Procedure. The Court may in the case of an In- 
junction under s. 493 of the Code grant it upon such terms 
as to the duration of the Injunction as it thinks fit.* The 
temporary Injunction is merely provisional in its nature 
and does not conclude a right ; its effect and object is mere- 
ly to preserve the property in dispute inm statu quo, until 
the hearing or further order, or to prevent future injury, 
leaving matters as far as possible n statu quo, until the 
suit in all its bearings can be heard and determined.’ 
The sole object of an interlocutory Injunction is to pre- 
serve the subject in controversy in its then condition, 
and without determining any questions of right, merely to 
prevent the further perpetration of wrong, or the doing 
of any act whereby the right in controversy may be 
materially injured or endangered. Only such restraint 
will therefore be interposed as may suffice to stop the 
mischief complained of and preserve matters im statu 
q"o. In granting such Injunctions the Courts in no 
manner anticipate the utlimate determination of the 
questions of right involved. They merely recognise that 
a sufficient case has made out to warrant the pre- 
servation of the | or rights in issue m statu quo, 
until a hearing upon the merits, without expressing and 
mdeed without having the means of forming a Sued 
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application upon the evidence before it and will confine 
itself strictly to the object sought and as far as possible 
abstain from prejudging the question in the cause.’ 

In order to sustain an Injunction for the protection of 
property pendente lite it is not necessary to decide m 
favour of the plaintiff upon the merits, nor is« i£. necessary 
that he should present such a case as will certainly entitle 
him to a decree upon the final hearing. since he may be 
entitled to a temporary Injunction, although his right to 
the relief prayed may ultimately fail; Nor is the deci- 
sion of the Court in granting or refusing a preliminary 
Injunction conclusive upon either the Court or parties om 
the subsequent disposition of the cause by final decree” 

The Court will not, however, upon an application for 
such an Injunction shut its eyes to the question of the 
probability of the plaintiff ultimately establishing his de- 
mand and will, before it disturbs a defendant in the exer- 
cise of a legal right, consider the probability of the plain- 
tiff maintaining his right against the defendant.* 

The orders pronounced by English Courts upon apph- 
cations for temporary Injunctions have varied at different 
times. Under the former practice, as well as under the 
Civil Procedure Code.* the form usually adopted was and 
is ** until the hearing of the cause or until further order” 
Under the present English procedure it is *' until judg- 
ment in this action or until further order, ’” in order to 
show that the Injunction is not to extend beyond it, 
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unless then continued.’ For an Injunction, which has been 
granted upon an interlocutory application, is superseded 
by the judgment in the action. If it is intended that 
it should remain in force, it must be expressfy continued.* 

A temporary Injunction may further come to an end 
before decref, where an application for its discharge has 
been made and granted under s. 496 of the Code. - 

If a suit is decreed, an Injunction granted by the 

decree will of course subsist pending an appeal against 
that decree. But, if a suit is dismissed. an interlocu- 
tory Injunction previously granted comes to an end. 
The suit ceases to be a pending suit, and the Court which 
dismissed it ceases to have jurisdiction either to con- 
tinue and maintain the Injunction so previously grant- 
ed, or to issue a fresh Injunction in :«spect of the matter 
insuit.* If it ts desired to obtain a temporary Injunc- 
tion pending the hearing of an appeal, an application for 
that purpose should be made to the Appellate Court. 
A temporary Injunction may be granted, if in any 
suit itis proved by affidavit or otherwise (a) that any 
property im dispute in a suit is in danger of being wasted, 
damaged or alienated by any party to the suit, or wrong- m 
fully sold in execution of a decree, or (b) that the defen- __ 
dant threatens, or is abo.t to remove or dispose of his  — 
property with intent to defraud his creditors. In such 
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tien to restrain such act, or give such other order for the 
purpose of staying and preventing the wasting, damag- 
ing, alienation, sale, removal or disposition of the pro- 
perty as the Court thinks fit, or refuse such Injunction 
or other order.' 

Further, in any suit for restraining the defendant 
from committing a breach of contract or other injury, 
whether compensation be claimed in the suit or not, the 
plaintiff may, at any time after the commencement of 
the suit, and either before or after judgment, apply to 
the Court for a temporary Injunction to restrain the 
defendant from committing the breach of contract or 
injury complained of, or any breach of contract or injury 
of a like kind arising out of the same contract or relating 
to the same property or right. The Court may by order 
grant such Injunction on such terms as to the duration — — 
of the Injunction, keeping an account, giving security, 
or otherwise, as the Court thinks fit or refuse the same.* 

(à) Pepe — 4 perpetual Injunction can only be granted by the = 
decree made at the hearing and upon the merits of the — — 
suit. It is in effect a decree of the Court. The defen- = 
dant is thereby perpetually enjoined from the assertion — = 
of a right or from the commission of an act which would - — 

be contrary to the rights of the plaintiff! As is indicated - E 

by its name a perpetual Injunction is unlimited in dura- 

= he tion. It is in effect a decree and concludes a right ai 
sin the matter of procedure is regulated by the law relat- 
| ~ing to decrees, and in the matter of its grant Et the | rO- - 

visions of the Specific Relief Act. OM 
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of an obligation existing in favour of the applicang, 
whether expressly or by implication. When such ob- 
ligation arises from contract, the Court will be guided 
by the rules and provisions contained in Ghapter II of 
that Act relating to specific performance. When the 
defendant i%rades or threatens to invade the plaintiff's 
right to, of enjoyment of, property,' the Court may 
grant a perpetual Injunction in the following cases (name- 
lv) :—(a) where the defendant is trustee of the property 
for the plaintiff ; (b) where there exists no standard for 
ascertaining the actual damage caused, or likely to be 
caused, by the invasion ; (c) where the invasion is such 
that pecuniary compensation would not afford adequate 
relief ; (d) where it is probable that pecuniary compen- 
sation cannot be got for the invasion ; (e) where the 
Injunction is necessary to prevent a multiplicity of 
judicial proceedings.* 

Thus (a) A lets certain land to B, and B contracts not , 
to dig sand or gravel thereout. A may sue for an In- . 
junction to restrain B from digging in violation of his 
contract. (b) A rings bells or makes some other unneces- 
sary noise so near a house as to interfere materially and 
unreasonably with the physical comfort of the occupier — 
B. The latter may sue for an Injunction restraining A Ege num 
from making the noise.? | 

Injunctions are further distinguishable according as (aw 
they are framed to prevent or to compel the performance 
of an act. When an order is framed to compel the per- — 
Tajanctines* Toy die Specie Hbi. Ma ho REN I 

















! For the purpose of this section . * Ih, ills (e) and (b) — 
a trade-mark — M ae numerous other illustrations 
| | td jos. biot the Specie Baht A 
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expressly given power to grant Injunctions to do substan- — 
tive acts when such Injunctions are necessary to prevent  — 
the breach of an obligation. That Act provides that when 
to prevent the breach of an obligation it is necessary to 
compel the performance of certain acts which the © 
Court is capable of enforcing, the Court may in its dis- — 
cretion grant an Injunction to prevent the breach com-  — 
plained of, and also to compel performance of the re- 
quisite acts. In England the same thing is partially 
effected by the indirect method of making orders, called 
mandatory Injunctions, to refrain from leaving a thing 
undone. ` 

Thus (a) A, bv new buildings, obstructs light to squall | 
and use of which B has acquired a right under the Indian — 
Limitation Act, Part IV. B may obtain an Injunction 
not only to restrain A from going on with the buildings — 
but also to pull down so much of them as obstructs B's —— 
light. (6) A builds a house with eaves projecting over 2* = à 
land. B may sue for an Injunction to pull down so` 
much of the eaves as so project. (c) In the case put 
as illustration (i) to section 54 of the Specific Ee ci — 
the Court may also order all written comm ions 
made by B, a patient, to 4 as medical adviser, tod 
stroyed. (d) In the case put as illustration (y) t 
54 of the Specific Relief Act, the Court may also o 
A’s letters to be destroyed. 
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statements concerning B which would be punishable 
under Chapter XXI of the Indian Penal Code. The 
Court may grant an Injunction to restrain the publica- 
tion, even though it may be shown not to be injurious 
to B's property. (f) A being B's medical adviser, 


threatens to *publish B's 


written communications with 


him, showing that B has led an immoral life. B may 
obtain an Injunction to restrain the publication. (g) In 
the cases put as illustrations (v) and (w) to section 54 
of the Specific Relief Act! and as illustrations (e) and 
(/) ante, the Court may also order the copies produced 
by piracy, and the trade marks, statements and com- 
munications, therein respectively mentioned, to be 


given up or destroyed.’ 


A mandatory Injunction may be either temporary 
or perpetual. A mandatory Injunction is, however, 
seldom granted before the hearing though when the 
case is clear and free from doubt it may be had upon 
interlocutory application.» When a mandat ry Injunc- 
tion js asked for, the plaintiff need not apply for an 
interlocutory Injunction before the hearing.* 

$ 14. The jurisdiction of equity to decree Injunctions, 
as well as specific performance, arose, owing to the fact 
that the Courts of Common Law could afford no remedy 


i A pirates B's copyright. B 
may obtain an injunction to restrain 
the piracy, unless the work, of which 
copyright is claimed, is libellous or 
obscene. Act I of 1877, « 54, ill. (v). 
Aimproperly uses the trade-mark of B. 
B may obtain an injunction to res- 
train the user, provided that B's use of 
— URBS E 
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at all or such remedy as they could afford was imperfect 
or inadequate. The common law Courts had, indeed, m 
certain cases, the power of prohibiting the committal of 
wrongs ; so waste could be restrained by the writ of pro 
hibition and estrepment of waste. But the cases in whieh 
that law supplied remedies of this nature Were very few, - 
and the procedure by which they were applied was cum- 
brous and inconvenient, so that the assistance of equity 
was at an early period found necessary for the proper 
administration of justice ; and when this jurisdiction was 
established, the superiority of its process gradually caused - 
the inferior remedies of law to fall into desuetude.' 

§ 15. An Injunction is a form of relief granted m a 
pending suit in respect of the actual or threatened in- 
fringement or invasion of some legal right, that is, some 
right recognised by and capable of being enforced at law, — — 
where under the circumstances of the case and upon the r 
principles which govern the issue of Injunctions, this  — 
form of relief is the appropriate remedy for such Be 
or infringement. An Injunction will not be granted to — 
parties, who have no legal right whatever. For it T = 
nature a just and convenient remedy granted for the — 
pose of protecting or asserting the legal rights of t 
parties, that is, for the defence or enforcements oim 
which are capable of being enforced at law or in e A | 
Fhe granting of Injunctions is not limited to cases in w m e 
there is actual or prospective injury to — Bc 
the publication of a libel,’ the making of s 


—— — Eq. Jur, $$ 714, 864; 
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statements! and injury to personal staus may be  reg- 
trained. But where the subject-matter of an Injunction is 
property, the latter should, when granted, be strictly con- 
fined to the property in suit ;* as of course«n other cases 
to the restraint of the particular act or acts complained of. 
Though whén a plaintiff alleges and proves a peculiar and 
specific injuty, the order which he obtains gives him an 
extended right in general terms to restrain any injury of 
the same kind.* Equity will not interfere for purposes of 
punishment only nor will it lend its aid by Injunction for 
the enforcement of mght or the prevention of wrong in 
the abstract, and unconnected with any injury or damage 
to the person seeking the relief :* nor will the Court inter- 
fere by Injunction in matters merely crimina! or immoral, 
which do not affect any right to property ;° nor will the 
Court interfere in political matters or with the public 
duties of departments of government or the sovereign 
acts of foreign governments.’ 

The subject-matter of Injunctions is generaily set forth 
in the Code and Specific Relief Act. The cases in which 
temporary Injunctions may be granted under the Code 
are those in which there is danger of waste, damage, 
alienation or wrongful sale in execution of a decree of 
property in suit to which the plaintiff has a primi facie 
legal claim, a threatened removal or dis ion by a de- 
fendant of his own property with intent to defraud and to 
defeat the rights of his creditors, and a threatened breach 
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of contract or a threatened committal of some other app = 
by the defendant to the legal right of the plaintiff. Anda — = 
perpetual Injunction may be granted, subject to the other — 
provisions contained in, or referred to by, Chapter X of 
the Specific Relief Act, to prevent the breach of an — 
tion existing in favour of the applicant, whether expressly 
or by implication. The term ‘‘obligation’’ here includes — 
all such duties, but only such as are enforceable by law. ~~ 
It must therefore be shown, in the first place, that there is = 
a legal right, and that there is an injury either actual or — 
prospective t to that pen The subject-matter of the sait E 
















uam an RAEE whereby they constituted 

selves an association for a particular purpose, but which m 

association was not registered, it was held that the C — 
could not grant an Injunction to restrain the breach of a 

such agreement.' : S 

—— $ 16. The occasions upon which the assistance of d 6x = 

Courts by way of Injunction may be invoked in aid @ E = 

legal rights may be more — — elu M lows: = 

—Injunctions (A) in respect of judicial proceedings, being — 

either actions, or proceedings in execution of d 

therein, and either of which may be pending a 

ing at the date of application : ©) — 

Hes subdivided into Injunctions in the ae 
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INJUNCTIONS GENERALLY. 33 
restrictions withdrawing particular cases from the operation 
of this form of relief. 

An Injunction will be refused (a) on grounds which 
are based on the character and conduct of the applicant, 
viz., if the applicant have no personal interest in the 
matter :' or Ms conduct or that of his agents has — 
such as to disentitle him to the assistance of the Court = 5 
or if he has acquiesced in the continuing breach complain- 
ed of ; (b) on grounds which are based on a consideration 
of the relief applicable, that is, when equally efficacious 
relief can certainly be obtained by any other usual mode 
of proceeding, except in case of breach of trust ; * and (c) 
an Injunction will be refused in certain particular cases. 

Thus an Injunction cannot be granted in respect of 
class (A)—(1) to stay proceedings in any criminal matter ; 
(2) to stay civi! proceedings in a Court not subordinate 
to that from which the Injanction is sought ; (3) to stay a 
civil judicial proceeding pending at the institution of the 
suit, in which the Injunction is sought, unless such restraint 
is necessary to prevent a multiplicity of proceedings.* 
And an Iniunction cannot be granted in respect of class 
(B), viz. (1) in contract, to prevent the breach of a contract, 
the performance of which would not be specifically en- 
forced ;" provided that where a contract comprises an 
affirmative agreement to do a certain act, coupled with 
a negative agreement, express or implied, not to do a 
certain act, the circumstance that the Court is unable to 
compel specific performance of the affirmative agreement, 
does not preclude it from granting an Injunction to per- 
form the negative agreement ; provided further that the 
applicant has not failed to perform the contract so far 












" 1 Act I of 1877, s. 56, cl (E). * Act I of 1877, s. 56, ol. (3). | "s 
9 Ib., cl. (j). * Tb., cls. (e), (5), (a). — 
» Ib., cl. (A). e Ib... cl. Uu». ; — 
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34 INJUNCTIONS GENERALLY. 
as it is binding on him :' (2) tn case of tort, to prevent, 
on the ground of nuisance, an act of which it is not 
reasonably clear that it will be a nuisance.* (3) The 
Court will mot interfere to restrain persons from applying 
to any legislative body,* whether of this or of a foreigs 
country. This jurisdiction has been asserted to exist 
in England. but it is difficult to conceive a case in 
which such an Injunction would be granted.* (4) Lastly. 
the Courts will not by Injunction interfere with (7) the 
public duties of anv department of the Government? of 
India or the Local Government, or (#) with the sovereign 
acts" of a Foreign Government.’ 

The hmits within which a Court of Equity interferes” 
with the acts of public functionaries or bodies, are perfect- 
ty clear and unambiguous. So long as those functionaries 
strictly confine themselves within the exercise of those 
duties which are confided to them by the law, the Court —— 
will not interfere. The Court will not interfere to see — 
whether any alteration or regulation, which they may 
have directed, is good or bad; but if they are depart — z 
ing from that power which the law has vested = 



























property which the law did not give them—the Court — 
no longer considers them as acting under the — = 
of that law, but treats them, whether mes J BA 
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property without legal authority,' and although the Court 
will not interfere with any public duty which a public 
quasi corporation aggregate (as for instance, the Lords of 
the Treasury) have to discharge, or with amy discretion 
which they have to exercise, in their public capacity, yet 
it will restrain them from doing a mere ministerial act— 
such as the payment of compensation-money awarded for 
the abolition of an office, with a view to secure the money 
for the parties who may be deemed to be entitled to it.2 
Though no Injunction may thus issue, yet the law has 
provided in certain cases a remedy for the breach of a 
pubhe duty. The enforcement of public duty was former- 
ly the object of the common law or prerogative writ of 
mandamus, and though neither the High Court nor any 
Judge thereof may now issue such a writ,’ yet the Specific 
Relief Act gives to the Presidency High Courts powers 
similar to those hitherto exercisable by this writ, enabling " 
them to require specific acts to be done or forborne 
within the local limits of their ordinary original civil 
jurisdiction only.* 
$17. The general principles deducible from the author- Parties. 
ities as to the Joinder of parties complainant and defen- 
dant, in Courts of Equity apply to the case of an Injunc- 
tion Bill, and by these principles the Court is guided in 
determining whether proper parties have been brought 
before it for or against whom relief by Injunction is 
asked.” 
By the provisions, however, of section 31 of the Civil * 
Procedure Code, no suit shall be defeated by reason of the O 
misjoinder of parties, and the Court may in every suit dea] . 3 | 
with the matter in controversy so far as regards the rights - s: 


e Frewen v. Lewis, 4 My. & Cr., 249, 
254; 9 Sim., 66; Joyce's Doctrines 
24, 25; Kerr, Inj. 568. 

> Elis v. Grey, 6 Sim., 214; See 
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and interests of the parties actually before it. An Injune- 
tion will only be issued in favour of the person or persons, — 
whose legal right has been infringed. An Injunction 
cannot be granted, if the applicant have no personal in- — 
terest in the matter even though he may have been made 
a party to the action.’ The jurisdiction will "be exercised 
only on behalf of parties having a legal right. and inter- 
ested in the transaction or subject-matter of the proceed- — — 
ings which it is sought to enjoin. Nor will the Court - 
interpose by Injunction for the protection of one who 
eeks relief indirectly through the equities of other parties 
on which they themselves do not insist." The simplest 
and most generallv accepted test in determining whether 

a person is a proper party plaintiff to an action for an Ie ee 
junction is whether he possesses a legal or equitable inter- — — 
est in the subject-matter of the controversy. This legal 
right may be inherent either in some particular individual: = 
alone, or it may be common to an individual, along with — — 
a number of other persons, whose interest is identical in 
a juridical point of view ; or the act A — E 
affect the public at large. In the first case, the i d- 
dual whose right is infringed alone can sue. Where t 
are several persons in whom the right to relief c à 
is alleged to exist jointly, severally, or in the teir tive i: 
— Ea UN 
joined as plaintiffs.‘ Where there are gp 
that is to say, parties capable of being as 
the same interest in one min, one or more of s 
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Wynne v, Newborough, 1 Ves., 164; 
— Hunter. v. Nockolds, 15 L. J.. Ch.. 
— 890; Leake v. Beckett, 1 Y, & J., 339. | 
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may, with the permission of the Court, sue or be sued, or 
may defend, in such suit on behalf of all parties so inter- 
ested.’ Section 30 of the Civil Procedure Code is designed 
to allow one or more persons to represent a class having 
special interests rather than to allow such persons to sue 
on behalf ofgthe general public.” In England and America 
when the right involved is purely of a public nature, and 
the grievance, which it is sought to enjoin, is one which 
affects the public at large, proceedings are usually insti- 
tuted by the Attorney-General on behalf of the Crown or 
People. This is commonly done in the case of public 
nuisances.* In this country, where no such, or other offi- 
cial with similar powers, exists, an action would be main- 
tainable at the instance of those municipal or other 
bodies, which have control in respect of the particular 
subject-matter in question.* Section 539 of the Civil Pro- 
cedure Code, however, permits, in the case of suits 
relating to public charities. either the Advocate-General 
or two or more persons having an interest in the trust to 
sue to enforce the interests of the public at large in the 
subject-matter of the suit. ^ When relief by Injunction 
is sought for the protection of the rights of churches, 
religious bodies and the like, the action is usually brought 

in the name of the trustees.* i 





3 Civ. Pr. Code, s. 30: See as 
to suite for an Injunction, Aalidas 
Jivcram v. Gor Parjaram Hirji, I. L. 
R.. 15 Bom.. 309 (1890); Anandrar 
Bhikaji v. Shankar Daji Charya, l. 
L. R.. 7 Bom., 324 (1883); Mozley v. 
Alsten, 1° Ph., 790; Nawroj Manekji 
Wadia v. Dastur Kharsidji Mancherji, 

L. 


I. | 
9 — Adamson v. Arumugam, I. L. R., 
9 PES 
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38 INJUNCTIONS GENERALLY. 2 
- The person against whom an Injunction is sought must — 
not only be a person against whom the claim of the plain- — 
tiff is in fact rightly laid in respect of the act complained — 
of, but also a person within the reach of the Court or amen- 
able to its jurisdiction and bearing such a character, 4s — 
shall render him personally so amenable.' An Injunction 
will not in general be granted against any one who is not — 
a party to the action.' The cases cited as exceptions to, 
hardly infringe upon, this general rule. Thus the attor- 
nies, agents, servants and workmen of the party, enjoined 
may also be enjoined, although the plaint and notice of 
motion may only ask for an Injunction against the defen- — — 
dant. But in such a case the acts of the agents and ser- 
vants are, in law, the acts of the defendant himself. Again, — 
the purchaser under a decree will be restrained from act- 
ing contrary thereto, although not a party to the action:;* — — 
for the purchaser by his act of purchase submits himself — 
to the jurisdiction of the Court as to all matters connected — 
with that character. So also it has been held that a ten- — — 
ant holding under a Receiver will be restrained on motion, 
though not a party to the action. For as the tenant has — 
entered into an agreement with the Court itself by -a | 
of the Receiver, it is not necessary that an action dese i 
In so far as an — is in its nature a er — 
against an individual, it will be issued only in re eo 


































INJUNCTIONS GENERALLY. 39 
Thus an Injunction cannot be obtained against executors 
on account of acts done by their testator. They may be 
sued for an Injunction in respect of a wrong done by them- 
selves, but they cannot be so sued im a representative 
character. And for the same reason, namely, that an In- 
junction is &n order directed to a person, it does not run 
with the land. By reason ofthis same operation in per- 
sonam, the Court may exercise Jurisdiction quite indepen- 
dently of the act to be done, provided the defendant be 
within the reach and amenable to the process of the Court.* 
An action may be brought to restrain a party, who claims 
a right to do a thing, even though he says he has no 
present intention to do it.* And the parting by a 
defendant with his interest after the bringing of the 
action does not disentitle the plaintiff to an Injunction.* 
But a man who has assigned or disposed of his in- 
terest in the subject-matter should not be made a 
party to the action.^ No suit, however, shall be de- 
feated by reason of the misjoinder of parties, and the 
Court may in every suit deal with the matter in con- 
troversy, so far as regards the rights and interests of 
the parties actually before it. When there is a case for 
an Injunction, and the Injunction will operate for the 
benefit of parties not before the Court the absence of 
those parties will not prevent the Court from interfering. 
It is enough that the property sought to be protected 
is really in danger. In cases of Injunction the Court 

















` Kirk v. meno - eun, © Hautes +. Ond À OW R. 
9" Att.-Gen. v. Birmingham, (Eng.), 345 ; Clements v. Welles, 1 Eq., 


Drainage Board, 50 L. J, Ch, — 200; cf. Evans v. Davies, 10 Ch. D., 747. 


W. N. (1881), 83. * Civ. Pr. Code, «. 31; and as to © 
the dismissal or addition of parties v. | 








Sv. post. 
* Hext v. Gill, 7 Ch. App. 699; œ. a 32. 


Shafto v. Bolckow 4 Co., 35 W. R. * Const v. Harris, T. & R..514; Evans 


(Eng. 562. v Coventry, 5 D. M. & G, 911; ` 
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frequently acts for parties in their absence.' But where 
the Injunction would have the effect of injuring material- 
ly the mghts of those persons who are not before the 
Court, the latter will not ordinarily and without special 
necessity An Injunction directed to a Cor- 
poration or public company is binding not ‘only on the 
Corporation or company itself, but also on all members 
and officers of the Corporation or Company whose 
personal action it seeks to restrain. A Municipal Cor 
poration as such cannot be held guilty of contempt in 
violating an Injunction, but only the persons or officers 
who have disobeyed the writ.* 

$ 18, The jurisdiction of the Civil Courts in this 
country to grant relief by Injunction is given by the 
Specific Relief Act (I of 1877), and the jurisdiction to 
appoint Receivers by the Civil Procedure Code." Certam 
common conditions are necessary to the existence of —— 
jurisdiction to grant either of these forms of relief. 

In the first place, specific relief, whether given by the — 
issue of an Injunction or the appointment of a' Receiver, $ 3 
cannot be granted for the mere purpose of enforcing & - 
penal law'—that is, such enforcement must not be the ES 
sole object of requiring specific relief, but the real ob- 
ject must be the protection of some civil right or the < 
prevention of a tort or civil wrong. Nor can an Injune- · 
tion be granted to stay proceedings in any na 


v. Moroba Ramchandra Pai, L L n 
I8 Bom., 474, 484 (1894); E 
1877, a. 52: Set ako Ge. Pr O : 
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matter. ‘‘ The Court has no jurisdiction to restrain or 
prevent crime, or to enforce the performance of a moral 
duty, except so far as the same is concerned with rights 
to property ; nor can it interfere on the ground of any 
criminal offence committed or for the purpose of giving a 
better remedy in the case of a criminal offence. But if 
an act, which is criminal, touches also the enjoyment of 
property, the Court has jurisdiction, but its interference 
is founded solely on the ground of injury to property. * 
All prosecutors, whose charges are dismissed by the 
Presideney Magistrate, being affected by the order of 
discharge, have been held to be entitled* to copies of the 
order made, and of the depositions taken before the 
Magistrate, and an application to compel the Magistrate 
to g:ant such copies is not an application '' for the mere 
purpose of enforcing a penal law." Copies may be re- 
quired for many purposes.' So also, if an act complain- 
ed of touches the enjoyment of property the fact that 
it amounts to the criminal offence of misappropriation 
rather than to simple waste, is no ground for refusing 
relief by way of appointment of a Receiver." 






Assuming the matter to be of a civil nature, it is 3 (it) There nij 
necessary condition to the existence of jurisdiction to 5 onest 





* Act I of 1877, « 56 (e); Hol. 





Austria v. Day, supra. 
* Under s, 170 of the Presidency 
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srant relief, whether by the issue of an Injunction’ or _ 
the appointment of a Receiver,’ that there should bea — 
suit pending in which either of these reliefs may be grant — 
ed So according to equity practice neither a common 
nor special Injunction could in general be obtained ex- 
cept on bill previously filed.* And the suit niust be pend- 
ing in the Court from which either of these reliefs & 
sought. Thus a District Court has no jurisdiction to 
issue an Injunction or to appoint a Receiver or Manager 
in respect of property in dispute in a suit pending in 4 — 
subordinate Court ;* and where a Court has thus no juris- — 
diction to make an order it can have no jurisdiction to 
modify such order. Perhaps in an urgent case an interim 
Injunction will be granted before plaint filed upon theap- — — 
plicant undertaking to file a plaint at once.* But the — 
in such a case is a matter of indulgence, and the undertak- - 
ing prevents it from being a real exception to the — 
rule. In a matter already pending before the Court and © = 
in which plaintiff may obtain full relief by motion E 
Court of Equity will not ordinarily entertain a new and — = 
independent action for an Injunction. When the Cou 
is already in possession of a cause having jurisdiction. 
both of the subject-matter in — and of t 
parties, it may enforce obedience to its mandates 9y © 
Injunction issued merely upon a petition. in the © — 
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and without the filing of asuit.! So in a suit for parti: 
tion by a Hindu widow where it was contended by the 
defendant that there was likelihood of waste it was held 
that a multiplicity of suits being undesirable there was 
nothing to prevent relief being given to the defendant 
by Injunctioh without a fresh suit! But when a decree 
has been made and fully carried out in a cause, the cause 
is out of Court, and a motion for an Injunction cannot 
be made in that cause, although there may be ample 
ground for sustaining it in a new cause. 

Not only must the matter be of a civil, as opposed (i) Cogn 
to a criminal, nature, and a suit be pending, but such g ofthe 
suit must disclose a cause of action, and the Court must ped nimi o 
have general jurisdiction to entertain it; if it has not 
such jurisdiction it will plainly have no power to grant 
relief in respect of the subject-matter of such suit by 
way of Injunction or appointment of Receiver. The 
Court must not be barred by the Code or any other en- 
actment from taking cognisance of the suit,* which must. 
further, be not only of a civil nature generally, but within | 
the meaning of that Code. Thus where certain Moplahs, 
described as '' the Moktessar and Jamats ° of a n Maine Mollar- 
sued certain other Muhammadans, described as ** mem- onem 
bers of the Puslar caste,’’ alleging that the custom was 
for the defendants to attend the plaintiffs’ mosque on 
Friday at the reading of the kutbah, and that the defen- 
dants had recently built another mosque a short distance 




























off, and had ** for pwo months been — — to read is 
* quu E 
Faison v. Melhegime, 72 N.C. (1903). us E 
312 (Amer.); In the matter of Hem- * Ford v. Compton, L Cox, 296; — 
rat, 2 Paige, 316 (Amer.) cited in High, Drewry, Inj., 360. i e 
Inj., § 1566, and see cases cited in © Civ. Pr. Code, s. Ll. : T P | 
Joyce, Inj., 1259. *. Ib. See cases cited in O'Kinealy's E EC ; a 


* Durga Nath Pramanik v. Chinta- 
moni Dossee, I. L- R., 31 Cal, 214, 221 
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the kutbah there'“ and further alleging in the plaint thet —— 
Such reading of the kutbah was ''quite contrary to tie — 
Muhammadan religion,’’ and that the defendants neverthe — 
less proposed to have the kutbah read, '' whereby the —— 
kutbah or adoration conducted in our mosque will, accord- TEM 
ing to religion, be fruitless ;" and the PT of the 3 ` 
plaint was for an Injunction, restraining ths defendants —— 
from reading the kutbah in their mosque ; it was held m 
that, as it was not the province of the Courts to deter — 
mine what is, or what is not, contrary to the Muham- 
madan religion, or to decide what religious service differ - 
ent sects of a community may hold in their own places | E 
of worship, provided the holding of such services cause - 
no disturbance or illegal annoyance to the rest of the —— 
community, or does not infringe on the rights of their - 
co-worshippers, the plaint disclosed no cause of action. 5 
The Injunction was therefore refused and the suit dis- - 3 - 
missed. But a suit, in which the right to property 9 ot = 
to an office is contested, is a suit of a civil nature, — 
notwithstanding that such right may depend entirely on = 
the decision of questions as to religious rights or or 
monies. Nor must the claim be affected by the m 
which relates to pending suits, or the rule which pi 
hibits the determination of an action by reason € 
being res judicata." E E 
Lastly, the Court, to which — 
prayed for is made, must be one iae sumi ning all | 


! Geo Paul Karim v. Maula Baksh, 
LL R, 18 Cal, 448 (1891) where 
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preceding conditions to have been fulfilled, has otherwisé 
jurisdiction to try the suit in which that relief is sought. 
In this country the extensive powers of the Court of Chan- 
cery to act in personam must be considered with refer- 
ence to the Jimitations on jurisdiction imposed by the 
Charters and by the Code of Civil Procedure. 


$ 19. it is a well-known maxim that "''equity acts “Equity acts 
'" RIM. 


in personam, ` that is, it regards its decrees as commands 
or directions—positive, as in the case of specific per- 
formance, or negative, as in the case of Injunctions— 
addressed to the defendant personally, rather than as 
decisions directly affecting the subject-matter of dispute. 


Of this maxim the leading case of Penn v. Lord Balti- hee Baton 


more’ affords the chief illustration.” In this case, which 
was a suit regarding land in the United State: (that is, 
beyond the jurisdiction of the English Court of Chancery), 
Lord Chancellor Hardwicke stated, in effect, as fol- 
lows: ''* The strict primary decree in this Court, as a 
Court of Equity, is in personam ; and although this 
Court cannot (in the case of lands situate without the 
jurisdiction of the Court) issue execution in rem—e.g., 
by elegit—still I can enforce the judgment of the Court, 
which is in. personam, by process in personam : e.g., by 
attachment* of the person when the person is within the 


1) Vea, 444; 2 White & Tudor Maharaj Vasheuntrav Holkar v. Dads- 
L. C. 837, 5th Ed. The billin this bhai Cursetji Ashburner, I. L. R, 14 
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jurisdiction or by sequestration of the goods or lands 
of the defendant when these are within the jurisdiction 
of the Court, until the defendant do comply with the 
order or judgment of the Court, which is against himself 
the defendant personally, - do or cause to be done or to 
abstain from doing some act.” f 

The Court may thus exercise jurisdiction quite inde- 
pendently of the locality of the act to be done, provided 
the person against whom relief is sought by way of 
Injunction or otherwise is within the reach and amenable 
to the process of the Court. In the exercise of such 
powers the Court does not lay claim to the exercise of 
judicial and administrative rights in localities beyond - 
its jurisdiction, but proceeds solely on the circumstance 
of the person, to whom the order is addressed, being. 
within the reach of the Court. And not only must such — 
person be within the reach of the Court as to locality, — 
but he must bear such a character as shall render him 
personally amenable to its jurisdiction.' E 

In accordance with the principle laid down in Penny = 
Lord Baltimore, the Court of Chancery has entertained = 
actions for accounts and discovery of rents and profits; — 
for specific performance and Injunction ;* for foreclosure — 
of mortgages ;* and for the execution of conveysnees = 


i — — — — 


land for enforcing their decrees in 
-personam . see H. H. Holkar v. Dada- 
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D i, 
" - Y 
— 





INJUNCTIONS GENERALLY. 47 
the like regarding lands situate abroad and whether with- 
in the Queen’s dominions or not.' But if the very title 
itself to the lands is in question,’ the Court will not assert ` 
its jurisdiction, for that is a question exclusively appro- 
priate for the law of the country in which the property is 
situated. MPreover, when the lands in question are 
out of the jurisdiction no decree will be pronounced 
which purports directly to affect them. Thus a parti- 
tion of land in Ireland will not be decreed in England, 
simply because no power could be given to Commission- 
ers to go there and take the steps necessary for car- 
rying out the decree.* 

This, however, is totally distinct from such a case, 
as Penn v. Lord Baltimore, in which the decree (al- 
though its ultimate practical effect would no doubt be 
the settlement of boundaries out of the jurisdiction) 
dealt expressly with the agreement of the parties, and 


was directed immediately in personam.* i 








$ 20. The Courts of this country have ordinarily no The epplication 
of 

jurisdiction to try suits for immoveable property, where in —— 

such property is situate without the local limits of their 
jurisdiction ;* and it would appear to be doubtful whether — 
L L R.. 1 Cal, 95, 100(1875); H. H. 2 Swanst, 323 ^ ; followed in Ram- x E 
Holkar v. Dadabhai, I. L- R., 14 Bom., chandra Dada Naik v. Dada Mahahee —— 
359 (1890) and post]; Tolle v. Cart. Naik, 1 Bom. H. C. R, App. 76, 83 Or pe 
eret, 2 Vern. 494; Colyer v. Finch, — (1861); Jairam Narayan Raje v. At- RE. 









5 H. L. Ca, 905. maram Narayan Raj, L L R, 4 

! See Snell's Principles of Equity, Bom., 482, 486 (1880), referred to in 
43 ; Smith's Principles of Equity, 16— The Delhi & London Bank v. Wordie, = 
18; H. H. Holkar v. Dadabhai, supra, LL. R., 1 Cal. at p. 256 (1876). S.C. m CEA 
359. 25 W. R., 272. See also Sm. — oe C a 
Co., 1892, 2 Q. B., 358; In re Haws 
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the equitable jurisdiction of the High Courts in India 


is of the same extent as that which has been claimed 


by the Court of Chancery, namely. to take cogni- 
sance of anv^equity between persons residing within the 





jurisdiction respecting lands outside it.' Thus the de- 


cisions are conflicting upon the point whether such Courts 
are empowered to entertain suits for foreclosure, or sale, 
or redemption of property beyond their local jurisdic- 
tion,’ or for specific performance of contracts relating to 
land similarly situated. Moreover, the present tendency 
even in the case of English Courts is to abstain from m 
terfering in personam where the matter concerns land 
outside their jurisdiction.‘ The jurisdiction of the Courts 


bav; H. H. Holkar v. Dadabhas, L E 
. 14 Bom. 353 














! See per Sargent, C. J.. in H. H. 
Holkar v. Dadabhas, I. L. R.. 14 Bom.. 
353, 359 (1890). 

® According to the decisions of 
the Calcutta High Court, it seems to 
be settled law that that Court has not 
jurisdiction in such cases; The East 
Indian Railway Co. v. The Bengal 
Coal Co., I. L. R., 1 CaL, 95, 100 (1875). 
['* The express words of cl, 12 of the 
Letters Patent render the principles 
of the decision in Paget v. Ed» (L. R.. 
18 Eq., 118) inapplicable,'" per Phear, 
J.]: See Juggodumba Dossee v. Pud- 
domoney Dossee, 15 B. L. R.. 328, 329 
(1875); Bibee Jaun v. Meerza Maho- 
med Hadee, 1 Ind. Jur. N. S., 40 








(1866); Sm  Lalmoney Dassi v. H.H. 
Juddoonauth Shaw, 1 Ind. Jur. N. S., Bom., 
319 (1866); Blacquiere v. Ramdhone held to 
Doses, Bourke, O. C., 319 (1865 Cally 
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In the matter of the petition 
of S.J. Leslie, 9 B. L. E. 171; 18 

















W. R.. 269 (1872); Kanti Chunder Pal Ahmed, 
Chowdhry v. Kissory Mohun Roy, [1892} it 
I. L. R, 19 CaL, 364 note (1887); See, distinction bÈ 





however, observations of Garth, 
C. J., in The Delhi and London Bank v. | 
Wordse, I. L. R., 1 Cal. at pp. 257, 263 * Land Mor 
(1876); but it is otherwise in Bom- wm Ahmed. 
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governed by the Code appears to be certainly of a more . 
limited extent than that possessed by the Court of Chan- 
cery. For not only are they expressly deprived of power 
to entertain suits for foreclosure or redemption,’ but the 
other limitations imposed on their jurisdiction to try suits 
relating to ifhmoveable property are in terms extensive,* 
and the proviso determining their powers to act m per- 
sonam limits the exercise of such powers to cases where 
the property is held by, or on behalf of, the defendants,* 
when the relief sought can be entirely obtained through 
his personal obedience, and where the property is situated 
in British India.* 

But whatever may be the precise extent of this gener- 
al equitable jurisdiction, the Civil Procedure Code has ex- 
pressly given to the Mofussil Courts the power to act in 
personam, when the person against whom relief is sought 
resides within the jurisdiction. So suits to obtain relief 
respecting, or compensation for wrong to, immoveable 
property held by or on behalf of the defendant* may, 
when the relief sought can be entirely obtained through 
his personal obedience,* be instituted either in the Court 
within the local limits of whose jurisdiction the property 
is situate, or in the Court within the local limits of whose 
jurisdiction he actually and voluntarily resides, or carries 
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on busmess, or personally works for gain.' ‘* Property" — E 

in this section means property situated in British Indis — 

The Presidency High Courts under their charters haves — 

similar, but in terms less restricted, jurisdiction.’ — 
Thos where the plaintiffs, the owners and occupiers of 7 
—— atin a house and premises in Howrah, sued in the High Court 95 
at Calcutta for an Injunction to restrain a nuisance caused 

by certain workshops, forges and furnaces erected by “= | 

the defendants, and for damages for the injury done - 

thereby, it was held that as regards jurisdiction, the ——— 

defendant company being undoubtedly personally subject — — 

to the jurisdiction by reason of their carrying on business — — 

in Calcutta, the Court could properly deal with the suit, —— 

which was not a suit ''for land,’ * but one exclusively 

im persomam, where the person against whom relief was = 

sought was within, and subject to, the jurisdiction, though ; — 

the relief sought was in respect of acts done on land sr = 

tuated bevond the local limits of the original j isdi : E 

3 | EMO — 

Juggodumba And in the case of Receivers it 1s not necessary In E 
c ib cases, in order to authorize the Court to — S 
S Receiver, that the property in respect of which be 2-5 p 
be appointed should be within the local limits of its 


wes . — — 


diction.* Thus in a suit brought by some ot U ers — 




















Tht 









7785 



















IA. - al 


J 
O — — I A — h 
— ee — - 2 


1 Civ. Pr. Code, «= 16. 

9? Ih; Vithalrao v. Vaghops, supra, 
572. 

* Letters Patent, 1865 (Calcutta), 
& 19; Letters Patent, 1562, cl. 18; 





* LL R. 14 Bom., 353 (1890). 
a je, within the meaning of « 12 of 
the Letters Patent, 1865, or s. 5 of 
Aet VIII of 1859. 
* Raimohun Bose v. East Indian — 
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appointed trustees under a deed of endowment of certair 
land against their co-trustees, who were in posession, 
the plaint alleged that the defendant trustees had ousted 
the plaintiffs and had committed breaches of trust, and 
prayed that the deed might be construed and given 
effect to. Zhd for a declaration that the plaintiffs were 
entitled to be sebarts jointly with the defendants, for the 
settlement of a scheme for the performance of the 
worship. for the appointment of a Receiver, for an Injunc- 
tion to restrain the defendants from interfering with the 
property, and for an account. By the deed the land was 
given to idols named therein, and the plaintiffs and 
defendants were appointed, subject to certain directions. 
sebaits and managers of the property, but were them- 
selves to have no beneficial interest in the property.’ The 
land, the subject of the deed, was situated out of 
Calcutta, but all the parties to the suit resided within 
the local limits of the High Court's jurisdiction :* it was 
held that as the parties had no personal beneficial z wee 
in the settled property the suit was not one '' for land " 

within the terms of the Charter, and that the Court had 
accordingly jurisdiction to entertain it and to appoint, 
if necessarv, a Receiver of such property.* In respect 
of the objection that the Court had no power to appoint 
a Receiver it was said : “‘It has been the practice of this 
Court, where it is necessary to do so, m order to enforce 














| See The Delhi and London Bank 
v. Wordie, L L. R.. I Cal.. 261 (1876). 





Must be cons: 
dered with i es 3250 
reference to tbe im personam, though the subject-matter of the suit is 





its own decree “to appoint a Receiver in respect of 
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landed property situate in the mofussil, and we feel our 
selves justified in following that practice."'' But in an 
earlier case where the whole cause of action did not arise ~ 
in Calcutta and only one defendant was personally sab- ~~ 
ject to the jurisdiction and the immovealb'e property 
was in Bombay, the Court was not prepared to say that — 
it could appoint a Receiver for the property which was 
within the jurisdiction of the Bombay Court; but was 
of opinion that, whether it might or might not appoint — 
a Receiver of the property in Bombay, it would certain- — 
ly be a most inconvenient course to adopt.’ — 
$ 21. But in this country the power to make orders ale 













LH = — 


without the jurisdiction, must be considered with — g= 
ence to the limitations on jurisdiction imposed, in the — 
case of the High Courts, by their respective Letters 

Bad and in the case of Mofussil Courts, by the Civil — 
Procedure Code.' Regard must be had to the real — 
of the suit and to what are the rights and contentions oF” 
the respective parties, and those cases which are fot 
upon the principle laid down in Penn ‘v Lord Dalimor  —— 
must be distinguished from those which — mots 
much upon the jurisdiction generally exercised by & E 
of Equity, as upon the question whether the suit iss a x: — 
stantially one within the statutory —— = E 
upon the Courts. And therefore when. LE | 

| Juwgyodumba Dosse v. Puddo- 
money Dossee, 15 B. L. R., 318, 324, — cl, 12. 


325, 330 (1875) : [See remarks on this * Civ. Pr. Code, t 
case in Jairam Narayan Raje v. Att- 5 The 
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'though in form one brought to obtain an Injunction, is, 
in substance a suit ''for land," which land is situate: 
without the local limits of the jurisdiction of the Court, 
the latter has no power to grant the relief prayed.’ In ar mes 
the case now cited a suit was brought against the owners The Bengal 
of a mine mljacent to a mine belonging to the plaintiffs, "cms 
the plaint alleging that a certain boundary line existed 
between the two mines, and praying for a declaration > 
that the boundary line was as alleged, and that the de- 
fendants might be restrained by Injunction from working 
their mine within a certain distance from such boundary 
line. The defendants in their written statement disput- 
ed the plaintiffs’ allegation as to the course of the boun- 
dary line. The mines were situated out of the jurisdiction 
of the High Court, but both the plaintiffs and defendants 
were personally subject to the jurisdiction. It was 
held that the suit was a suit for land within cl. 12 of the 
Letters Patent, and therefore one which, the land being — 
in the mofussil, the Court had no jurisdiction to try. The — 
grounds upon which the judgment in this case proceeded = z 
were that the plaintiffs asked that the defendants be ir e 
restrained from passing beyond their boundary and com- —— — a ME 
mitting a trespass on their (the plaintiffs’) land, and the S a TIT 
line at which the plaintiffs thus sought to stop the de- — SO - 
fendants was not admitted by the latter to be their boun- - a - | 
dary line. On the contrary, the defence was that the — — P3 
= defendants’ land extended to a second line considerably - OS 


.. beyond that specified by the plaintiffs. The sole — 
x — 
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defendants that this strip belonged to the plaintiffs — 
was therefore a ‘‘ suit for land." This case is clearly — 
distinguishable from Rajmohun Bose v. The East Indian’ 
Railway Co., where the only question was whether the 
defendant, a stranger, was liable for a nuisance affecting 
the plaintiff in the enjoyment of his land, and where there — 
was no question whatever as to the plaintiff's right to the 
land. Soalso a suit which is in form one for trespass 
may bein reality a suit for the possession of land, being 
brought in that form for the purpose of trying the title 
to 1t.' 

Similarly when there is no jurisdiction to entertain & 
suit on the ground that it is one for immoveable property 
situated without the local limits of the jurisdiction, the 
Court will have no power to grant provisional relief by — 
way of the appointment of a Receiver to take charge of — 
the subject-matter of dispute in such suit) Thus where — 
a suit was brought which, amongst other reliefs, prayed — 
that a Receiver might be appointed to carry out certain - 
trusts, it was held that though the plaint disclosed aged 
cause of action, as the Court, if it had jurisdiction, ES 
have power to grant certain forms of relief prayed, in- — = 
cluding the appointment of a Receiver of the estate, ye d 
inasmuch as the suit was in substance one ** for — E - 
within the meaning of the Charter, the Court had n 
jurisdiction to P it. And and í 
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the —— of the High Court was alread "E 
possession of a Receiver appointed by the la! 
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Court,! it was held that the High Court could not exercise — 
jurisdiction in respect to such land in a suit which was 
held to be one *' for land `°’ within cl. 12 of the Letters 
Patent.” 

The test, therefore, of jurisdiction in all sach cases is 
rather the mature of the claim made in respect of the 
property in suit than the actual situation of such pro- 
perty. If the suit is not by reason of its substantial 
character and the provisions of the Code or Charters, 
within the cognisance of the Court, the latter is unable 
to grant relief. But where the relief sought is purely 
in personam and not in rem, the Courts are empowered to 





make a decree 


which shall be of the same character. 


§ 22. Suits to obtain an Injunction may be entertain- Jurisdiction 


to issue In 


ed by all Civil Courts,’ with the exception of — junctions, ` 


! The jurisdiction of the Supreme 
Court was not limited in the manner 
that the jurisdiction of the High 
Courts is limited: See Charter of Sup- 
reme Court, 1774, cL 13: 1 Smoult & 
Ryan's Rules and Orders, pp. 9—11 ; 
it had the power of dealing with land 
out of Calcutta: See Doe d. Colvin 
v. Rammy, Morton, 148; Doe d. 
Hwurlall Mitter v. Hilder, ib., 183; Doe 
d. Bampton v. Petumber Mullick, 
Bign., 24; Doe d, Muddoomodan Doss 
v. Mohender Lall Khan, 2 Boal., 40; 
Doe d. Chuttoo Sick Jemadar +. Sub- 
beseur Sein, ib., 151 ; Dorab Aly Khan ; 
v. Moheernddom, I. L. R., 1 CaL, 86; 


9 Denonath Breemoney v. C. S. Hogg, 
1 Hyde, 141 (1862, 1863). 

* With respect to the jurisdiction 
— — T. 


dency High Courta, See p. 4, note 6, 
ante. Letters Patent, 1866 (Allahabad), 
æ. 9—I4. Asto the Chief Court of 
the Punjab, See Acta XVII of 1877, 
XVIII of 1884; and as to the Civil 
Courts of the Provinces, See Act XII 
of 1857 (Bengal, N.-W. P. and Assam | 
Civil Courts), s 18, 19; Act XIV of A 
1869 (Civil Courts, Bombay), s. 7, 12, 
16, 24; Act III of 1873 (Civil Courts, 
Madras) s. 12. As to the jurisdiction 
of Mamlatdars to msue Injunctions, dd a= 
See Desai Molabhai Bapubhas v. Kesh- Te eet T 


“ Wa 


avhhai Kuberbhai, L L. R, 12 Bom., — 
419 (1887); Gulabbhas Gopaliji v. A a 
Jinabhai Ratanji, L L. R, 13 Bom., Spee 
213 (1883); Chimdjamamrae Narayan > =  — 







Gole v. Bala, L L. R, 14 Bom, 17 LS 
(1889); Nemam v. Devandrappa, L- ie e — 
k nm — oe 
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and Provincial Small Cause Courts. The Presidency 
iiigh Courts have, in addition to the powers grant- — 
ed by the Code and Specific Relief Act, inherited the — 
equitable jurisdiction of the Supreme Courts, which were 
in their turn generally invested with the power and © 
authority of the Court of Chancery” Bet the Gul 
Procedure Code has laid down with precision the casesm ~ 
which the Mofussil Courts can grant Injunctions and ther 
jurisdiction is not lightly to be extended in this respect? —— 
The jurisdiction may be exercised either by Courts of —— 
first instance or Courts of Appeal. Under the Code of — 
Civil Procedure, once a suit has been dismissed the Court — 
dismissing it is functus officio, save that it may stay exe 
cution of its own decree or order for costs. On such 
dismissal] an Injunction, which has been granted, comes 
toanend.* An application, therefore, made to a Court of l 
first instance after dismissal of the suit, but before appeal = 
filed. asking that the Receiver may be restrained from 
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not be granted.* 
fore no jurisdiction to maintain an Injunction é- 
claim is dismissed, or until an appeal shall have bem 
MENU o | 

— NN 
* Act IX of 1887, s 15, sched. ii, — 








- Peck 
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_ (c) and (d) of the Court Fees Act, and that the —— 
— ——À a = to put his own —— on the r 
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lodged, or after the appeal has been admitted during — 
the pendency of the appeal' Nor a fortiori when suit 
for an Injunction is dismissed can the Court which dis- 
misses such suit take upon itself to stay by Injunction 
the execution of a decree passed in another suit. But 
the Appellat= Court has the same powers in respect of 
granting an Injunction which the Court of Original Juris- 
diction has, and an application for an injunction pend- 
ing appeal should be made to it as being the Court having 
cognisance of the suit.’ 

A suit for a declaration of right and for an Injunction 
falls under s. 7, cl. 4, sub-cls. (c) and (d) of the Court 
Fees Act, VII of 1870. The valuation of the relief sought 
in such a suit rests with the plaintiff, and not with the 
Court. So when A sued B and C (1) for a declaration 
of his title to certain property, and (2) for an Injunction 
restraining C from paying, and B from receiving, an 
allowance of Rs. 2,400 a year out of the income of the pro- 
perty in dispute ; A valued each of the reliefs sought at 
Rs. 130, and affixed a Court Fee Stamp of Rs. 20 to the 
plaint. The Court of first instance rejected the plaint as 
insufficiently stamped, holding that the claim for the - 
Injunction sought should have been valued at ten tin € F 
ore annual allowance paid by C to B, as provided y 

7, cl. 2 of Act VII of 1570. On appeal to the High Court, 
Š was held that the suit fell under s. 7, cl. 4, sub-els. * 


— d 
be: 
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at was Acid. also. that the order rejecting the plaint as 
insufherentiy stamped was appealable.' | = 
In respect of the subject-matter of an Injunction, the 
latter should, when granted, be strictly confined to the 
property ın dispute. When, therefore, the property m 
dispute in a suit was not the entire moves ole and im 
moveable property im the possession of the defendant. - 
but the half share to which the plaintiff laid claim, & 
Court was held to have acted beyond its powers in grant — 
ing an Injunction and in appointing a Recerver m respect — 
of the entire property in the hands of the defendant and —— 
mot merely of the share claimed by the plaintiff? d£ —— 
has, however, been keld that in a suit for partition of & 
"eint estate the Court has jurisdiction to place the whole. 
of the joint estate out of which the plaintiff seeks to hare — 
his share partitioned in the hands of a Receiver, and t — - 
order that the latter shall be at liberty to rame money — — 
on the security of the whole of such joint estate." The —- 


— 
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Court must have jurisdiction in respect of the subject- 
matter to which the Injunction refers. Jurisdiction to — 
grant an Injunction may be excluded by s. 56 of t — 
Specific Relief Act or by the provisions of some other Ae 
Thus under the former Act an — J— 


m] à — — — — — — — — — 
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| Serdar Singh v. Ganpat Sing. — 2 ^ DM 
L L. R. 17 Bom.. 56 (1892). See Aa * Poreshmath Mookerjec v. Ome 
Nawth Mitter, — 
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granted to stay a judicial proceeding pending at the — 


institution of the suit in which the Injunction is sought, 
unless such restraint is necessary to prevent a multiplicity 
of proceedings ; nor to stay proceedings im & Court not 
subordinate to that from which the Injunction is sought ;* 
nor to stay froceedings in any criminal matter. And 
indeed, as has been already observed,* the Court has no 
jurisdiction to interfere by Injunction in matters merely 
criminal or merely immoral, which do not effect any 
nght to property. Nor has the Court jurisdiction to 
interfere with the public duties of any department of 
the Government of India or the Local Government or 
with the sovereign acts of a Foreign Government ;* 
nor to restrain persons from applying to any legislative 
body ;* nor do matters of a political nature come within 
the jurisdiction of the Court. And as the jurisdiction 
of the Court is governed upon strictly equitable principles, 
it wil not, and is not empowered to, grant an 
Injunction when the conduct of the applicant or his 


— — EE coa ——— UM NR M gs O o = — ——— 


! Act I of 1877, s. 56 (a) 54. cl. 


(e ills. (p). (q): Kerr on Injunctions, 
7, 8, 5587, 588 ; Story's Equity Jur., $$ 
852— 860; See Bheer Chunder Jhoog- 
raj Goshanee v. Hogg. Cor. 56 (1864); 
Lutcheemmnd Seti v. S. M. Komuimonec 
Dosse, 1 Ind. Jur. N. S, 9 (18668); 
Moran v. River Steam Navigation 
Company. 14 B. L. R.. 352, 358, 359, 
366 (1875); Dhuronidhur Sem v. Agra 
Bank, L L. R.. 4 CaL, 380 (1878): 
L L R..5CaL, 86 (1879) ; Kirpa Dayal 
v. Rani Kishori, I. L. R.. 10 AIL, 80, 
S2 (1557): Rom Chand Dutt v. Wat- 
eon & Cao., L L. K., 15 CaL, 214, 220 
(1857); App% v. Raman, I. L F., 14 


Mad.. 425, 429, 430 (1591); Venkate» — 
—  ZFawker v. Ramasami Chettiar, 1. L. R.. 


Me. S08 usen die ser 


(| Aet E of 1877, a 56, cL (b) See 


Mahip Singh 
v. Chotu, I. L. R. 5 All, 429 (1883), 
Appu v. Raman, L L. R, 14 Mad. 
425 3 (1891); Venkatesan — Tawker 
v. Ramasoami Chettiar, I. L. R.. 18 
Mad.. 338 (1895) ; See post. 

* Act I of 1577, s. 56, cL (e) ; See 
post. 

* y. ante; Kerr on Injunctions, 5; 
Snell's Equity, — Res e 

mi an s. 56, cL (d) ; Kerr 
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agents has been such as to disentitle him to the assiste · 
ance of the Court;' to prevent a continuing breach | 
in which the applicant has acquiesced ;* or, since 48 
[Injunction is an exceptional form of relief, when equally — 
efficacious relief can certainly be obtained by any other 
usual mode of proceeding, except in cas& of "-— — 
trust ; or when the applicant has no personal interest — — 

in the matter.* Lastly, when the subject-matter of the — — 
Injunction is the breach ofa contract, or the committal —- 

of the tort of nuisance, an injunction cannot be granted - — 


— 
= i 


in the first place to prevent the breach ofa contract, - — 


the nc -—— of which would not be specifically en- — — 
forced ;* nor in the second to prevent, on the ground of — — 





il' 











nuisance, an act, which it is not reasonably clear willbe = 


== 
a nuisance." - 


— 


$ 25. * Under the Specific Relief Act the Cours a 


— 





given a discretion to grant or withhold an 


as in England they have a discretionary pome o aa = 
damages in | lieu of an Injunction.” In this view of t 


-——— — — — — 
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1! Aa loai 1877. « SA — cL ts) il. pos. gc. 
(a); Littlewood v. Caldwell, 11 Price, © Act 1 of 1877, a SH d ig Et 
97. üL (ò): Morgan v. McAdam, 36 posk - o PM 
L J. Ch, 223, ilh] (eo); Perry v. * Act I of 1877, s. 52 ; Shade v. 
Tree, 6 Beav., 76. Singh, LL. R..12 AL, 439 (* 

* Act I of 1877, « 58, ck. (A) As to discretion, = na 

* Act I of 1877, « 58, ol (Ù: as to 
the meaning of "trust'" and '' trust- 
n" S E A 

* Act I of 1877, « 56, cl (E). 

* Act I of 1877, a 56, cl. (f), 54; 
bot sew ib, & 57. In the matter of 
Gunput Narain Singh, I. L. R, 1 Cal, 
74, 78 (18578) ; Nusserm ji Merwanjs 
Panday v. Gordon, I. L. R. 6 Bom., 
4, ISO. 2*1 (1881); Madras Rail- 
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law, the Court has to consider in each case not merely 
whéther the plaintiff's legal right has been infringed, or 
even materially infringed, but also whether under all the 
circumstances of the case he ought to be granted an 
Injunction as the proper and appropriate remedy for such 
infringement. 9^' The Court has a discretion to refuse 
all relief or to refuse an Injunction and to give damages, 
where these are the appropriate remedy, or to combine 
damages with a limited Injunction.?^ But if a Court re- 
fuses an Injunction on the ground that pecuniary com- 
pensation is the plaintiff's proper remedy it ought not 
to dismiss the suit, but ought either itself to award damag- 
es or to order an enquiry as to damages :* and when a 
right is established, as to an easement, the plaintiff is 
entitled either to an Injunction or to damages and is 
not obliged to accept some third form of relief.* This 
discretion is a reasonable discretion, and it must depend 
upon the special circumstances of each case, whether it 
ought to be exercised.^ And where the issue of an 
Injunction is the subject of appeal, it is for the defendant- 
appellant against whom it is granted to show that the 
lower Court has exercised a wrong discretion.’ Courts of 
Equity have, however, constantly declined to lay down 
any rule which shall limit their power and discretion 
as to the particular cases in which Injunctions shall 
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|! Per Farran. J.. in Ghanasham I3 Bom., 674 (1859). 
Nilkant Nadkarni wv. Moroba Ram 9 Per Jessel, M. R.. 
Chandra Pai, I. L. R.. 18 Bom. 
(1894) at p. 488. 

* The Land Mortgage Bank of India 
v. Ahmedbhoy Habibhoy, «sapra, 70. 
` The Land Mortgage Bank of India 
Habibhoy, supra, 77, 91. 
* Callianjs Harjivan v. Narsi Tri- 
cum, I. L. E., 19 Bom., 764 (1595). 

DS Naderblas v. 7 
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be granted or withheld ; for it is impossible to — 
all the exigencies of society which may require their 
aid and assistance to protect rights, or redress wrongs 
This jurisd*ction is manifestly indispensable and should 
be fostered and upheld. At the same time its — 
is attended with no small danger both fror its summary — 
nature and its liability to abuse. It ought therefore te - 
be guarded with extreme caution,' and applied only m 

very clear cases, otherwise it may become a means of ex- 
tensive, and perhaps of irreparable, injustice. In grast — 
ing relief the Court proceeds upon principles of general — 

or particular, application which will be found herm — 
after discussed in their appropriate places. Generally — 
speaking, the Court will consider, amongst other things — 
whether the doing of the thing sought to be restrained — 

must produce an injury to the person seeking the Inyune- — 
tion ; whether such Injunction will operate oppressive or 
inequitably or contrary to the real justice of the case, 
wil work an immediate mischief or fatal injury. kc = 
will not interfere where there has been acquiescence ® — x 
the mischief sought to be restrained or im cases — | 
laches or delay by the party seeking the relief m enim — 
ing his rights; not to enforce covenants which a 
unreasonable and from which inconvenient > 
may ensue ; nor in cases where its interference can f avem 
effect : nor when equally efficacious relief can e m 
be obtained by any other usual mode of proceecmm 

And even where the plaintiff has made out s. — 
relief the Court will consider whether an 1 cuca» 
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fit and appropriate mode of redress under all the cirt- _ 
cumstances of the case.! 

The appointment as wel] as the removal of a Receiver 
is also a matter which resta in the sound discretion of the 
Court.’ 

Reference bas already been made (7) to the nature and 
subject-matter of an Injunction regarded by itself, (5) 
the persons in whose favour and (iit) against whom its 
issue will be directed ; there still however remains (iv) 
the question by whom an Injunction may be granted : 
an enquiry which involves directly a consideration of the 
Courts which possess this equitable power, and ancillary 
thereto, a further consideration of those principles upon 
which this power is exercised, as well of the relief which 
may be granted in suits in which an Injunction is prayed. 
:$ 24. Suits to obtain an Injunction may, as already |. ts e 
observed, be entertained by all Civil Courts, with the irane 
exception of Presidency and Provincial Small Cause may be 
Courts." Assuming that the Court is one of competent "^ 
jurisdiction. and that those conditions exist in the 















facts of the particular case, which are necessary to the 4. m 
exercise of this jurisdiction,* it may be so exercised either — — 
by a Court of first instance, or by a Court of appellate, — — 


or revisional jurisdiction at the time and subject to the = : 
conditions hereinafter mentioned. 

A Court of first instance may grant under the provi- 
unen me — 
— tm tmo r E C Denia REM 













"Story, Eq. Jur. $950m. See Aet I 2% Cal, 459, 464, 465 (1895). | — 
: parte Jat Amba, I. L. R, 13 M "RECS 

Act I of 1877, 44; Kerr on Re 390 (1890) [remo | m$ 

— — Dabi v. 4 » Ar » 
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Court. This Injunction may be granted at any 


of a smit." but is usually applied for and obtained | 
motion er parte, or on notice after the presentation of 


— Injunction may E 
hearing and decree In the — — case’ which = 
was one for ejectment, the Court granted a decree for pos- = 
session of the land. Plaintiff’s counsel at the close of the — = 
case stated that he was instructed that the defendant was — — 
then removing the materials of the house on the premise = 
im dispute. and asked for an Injunction to restrain the —— 
removal The Court granted an Injunction mi & 7) 
be made absolute with cost, if cause were not chown 
against it within four days. Cause was shown by the — 
defendant who alleged the existence of a custom emir 
which he was entitfed to remove the materials above — 
mentioned. The Court then continued the Injunction, — 
and gave leave to the defendant to bring a suit witam 
two months to establish the special custom alleged, ar 

ordered that in default of such suit being ** 
it im fact never was) the Injunction should bem 
If the suit is decreed upon d 
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its operation will not be stayed by reason only of an ap- 
peal. When a decree has been made and fully carried 
out in a cause, the cause is out of Court and a motion for 
Injunction cannot be made in that cause, although there 
may be ample ground for sustaining it in à new cause.! 
A perpetual injunction is final, and it is not necessary 
to revive it upon the death of either of the parties, in 
order to keep it on foot ; for if so it would in effect be 
decreeing a perpetual suit.” And, if a suit for an Injunc- 


tion is dismissed, any temporary Injunction which may ^ 


have been granted comes toan end.” The power of the 
Court in such matters extends only over the subject- 
matter of the suit, and therefore when the suit comea 
to an end and when there can be no longer any decree 
to satisfy, or any property coming to the plaintiff in that 
suit, there can be no further ground for the continuance 
of an Injunction or like measure. The Court, which 
dismisses such a suit, becomes functus officio, save that it 
may stay execution of its own decree or order for costs. 
An application, therefore, as in the case cited in the next 
paragraph, made to a Court of first instance after dis- 
missal of the suit, but before appeal filed, asking that a 
Receiver may be restrained from parting with funds in 7 
his hands, pending an appeal, is not within the jurisdic- 
ion of such Court to grant. But the dismissal of the - 
action does not prevent the plaintiff from — 

another for the same purpose under a « : 2 
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The powers of the Court of first instance was t 
ject of discussion in the recent case of Femi 
mh v. Ahmed dh Khan. a suit, the object of 
to set aside the decree im ã former suit between the sa : 


parties purporting to be a consent-decree end y = 
dismissed with casts, it being held that the c T 
embodied in the decree was binding upon all "s 
to the suit. An application was then made by the pl 

tiffs in this suit for an order to prevent the disp 
pending an appeal, of funds in the hands of the F 
appointed in the former suit, and the questi n ar 
whether, under the circumstances, the Court I 
diction to make the order asked for. Various B 
authorities were cited and dealt with in the j "x 
In the case of Wilson v. Church. where ani 4 n 
been dismissed by a Divisional Court, it was eld 
George Jessel, M. R., with the concurrence pt 
Cotton, LL. J., that that Court had no jurisdictia 
entertain an application for an —— o ] 
funds in the hands of trustees from being perm 
pending an appeal, and that such an apj c 

only be made to the Court of — hw. 
of Otto v. Lindjord,* where an action h ee 
eS ee art, 
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an action has been dismissed with costs, the Court of first 
instance can, pending an appeal, stay proceedings for 
costs, under the order of dismissal, but that it cannot, 
pending an appeal, restore and maintain by a further 
order the stgte of things which existed previous to the 
dismissal of the action. In this country the power which 
the English Courts have of staying proceedings for costs 
under an order of dismissal is given by section 545 of the 
Civil Procedure Code. No doubt in the case of Polini 


v. Gray, the Court of Appeal, consisting of the same 





Judges who decided the other cases to which reference 
has been made assisted by Lord Justice James, though 
it dismissed the suit which had been brought for estab- 
lishing the claimants’ right to share in a fund, yet, on a 
subsequent application, made an order for preserving 
the fund pending an appeal to the House of Lords. But 
there were in that case circumstances which serve to 
distinguish it from the preceding case of Wilson v. Church; 
one of the circumstances being that, in order to enable 
an application to be made for an interim Injunction, the 
Court staved the drawing up of the order of dismissal. 
But apart from this, it is sufficient that in the later case © 











of Otto wv. Lindford, the case of Wilson v. Church is ex- - sie 


pressly referred to and is treated as a cont 
ty. It was held therefore that, reading the case of Polins - 
v. Gray, with the later case of Otto v. Lindford, the proper — 
conclusion was that the jurisdiction exercised by — 
Appeal Court in the former case must. "qe taken Su M 











" - m 1 C J à M E ge ox y : sa 
3 z T iv^ — — "dr rre EE 
$T te 


d PESE: — E 
P - 





Pw 
n 


and 


— 
— 
én i b 


c . " 
Am COP p L 


T 


Ma 





CENTRAL LIBRARY e. A 


CN INJUNCTIONS GENERALLY. "s 





application for an interim Injunction can be — 
the House of Lords direct. The jurisdiction exercised | 
by the Appeal Court in Polini v. Gray, in respect ofan i 
application which could not be made to the p= = 
tribunal, was therefore one strictly of necessity. The 
other cases which were cited in support ot this applica 
tion, of which Brewer «v. Yorke! may be referred to as 48 | 
example, deal with the power of the Court to stay qm 
execution of its own order. and were eld to have no — 
bearing on the present question. — 
A point was especially made of the fact that m this | == 
case no appeal had as vet been filed, and that the filing — — 
of the appeal had been purposely delayed m order to — - 
admit of the present application being made to the —- 
Court of first instance. In Wilson v. Church it is tres. = 
an appeal would seem to have been filed, which was — 
followed by an application to the Appellate Court for an? 
Injunction. But this distinction was held to be — E 
rial. For the decision in Wilson v. Church pr | 
on the ground that the Court of first instance 
power to interfere, not because an appeal had been fi 
but because the suit had been dismissed. It was fi 
held that under the Civil Procedure Code, once a 
has been dismissed, the Court dismissing it is 
officio, except that it may stay execution € 
decree or order for costs. Its peo 
further in regard to a suit which has ¢ 
pending suit. This view is (as was | 


the judgment) supported by the 
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Hossein,’ and Gossain Money Puree v. Guru Pershad 
Singh. The application for an Injunction was in 
consequence refused with costs. 

If therefore the Court of first instance has before? 
appeal no jugsdiction to continue, and maintain* or to 
grant’, an Injunction after the claim is dismissed, and 
until an appeal shall have been lodged or pending the 
appeal. it has no jurisdiction after the appeal has been 
admitted to issue an Injunction during the pendency of 
the appeal. Nora fortiori when a suit for an Injunc- 
tion is dismissed can the Court, which dismisses such 
suit, take upon itself to stay by Injunction the execution 
of a decree passed in another suit. So in Gossain 
Money Puree v. Guru Pershad Singh? a rule was made 
absolute which had been applied for under the following 
circumstances :— 

One Gossam Money Puree had obtained a decree Go» Me- 
against one Chucka Sing in the Gya court, dated the 30th Ger» Persia : 
August 1880, by which the sale of certain property, 
which had been mortgaged to him by Chucka Sing, 
was ordered to be made. That decree had been confirmed 
by the High Court. Chucka was the father of a- 
Mitakshara family; and after this decree had been ob- 
tained his sons brought another suit to have it declared 


















that they were entitled to certain shares in the property 1 nm — 
which had been ordered to be sold and which Chucka - | ; 


Sing had no right to mortgage. Meanwhile the 3 ^ | T ee E es = 
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sons) apphed for and obtained an mierim In a —— 
from the Subordinate Judge against the plaintiff in the — 
hrst suit, restraining him from selling the property, — 
til the second suit should have been heard and decided = 
On the 20th of December 1883 that suit came on tobe — 
heard and was decided against the plaintiffs (the sons 
of Chucka Sing): where ‘upon, on the 30th of January — 
ISXS4, the plaintiff in the first suit (the 


applred for execution against the mortgaged property, 


and the usual sale-proclamation was issued. The pi 
tiffs in the second suit, however, who had appealed x 
the decree which had been made against them tec 
for and obtained from the Subordinate Judge, on the 
14th of May 1554, a further Injunction, restraining MM 
plaintiff in the first suit from executing his decree, 9 
the appeal in the second suit should have been A a 
A rule was then obtained in the High Court by € 
Money Puree calling upon the sons of Chucka S 
to show cause why the order of the 14th May 1854 st "ae 
not be set aside. The rule was obtained n the g — 
(amongst others) that the Subordinate | 
nght, under the circumstances to grant the 1 
inasmuch as he had decided against the- 
plaintiffs in the second suit, and had 
the appeal to the High Court. 
It was contended on behalf of the | tiffs, t 
analogy to section 546 of the Code of € x Civil Pro 
the Subordinate Judge, if he ed it 
equitable, had jurisdiction to st 
suit, until the —— to the ] 
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are pending. That Court has a right under certain 
circumstances and subject to certain conditions, to stay 
the execution of its own decrees while those decrees are 
under appeal. . 

But in the present case the lower Court had taken 
upon itself in" this suit to stay the execution of a decree, 
which had been pronounced bv the High Court in another 
suit. It was held that the Subordinate Judge had in 
point of law no power to deal with the proceedings in 
that other suit at all. He had a right, whilst the ques- 
tion in this suit wasawaiting trial, to restrain the de- 
fendants by an ;nferim Injunction from enforcing his 
decree in the former suit. That he might do by an order 
upon the defendants personally. But as soon as those 
questions were decided against the plaintiffs, the Sub- 
ordinate Judge had no right to restrain the defendant 
further, upon the mere possibility of the Appellate Court 
reversing his decree ; and it is clear that he had no right 
to do so under the section of the Code upon which he 
appeared to have acted. 

It was observed in conclusion that, if any Court had a 
right to grant an Injenction at that stage, it would be 
the Court of Appeal, but that it was no part of the Court's 











present duty to decide whether any Court had such 


a power, or still less that, having the power, it ought to 
exercise it. The Appellate Court, however, held that the 
Court below, having made a decree against the plaintiffs, - 
no ME in 
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decree." Execution of a decree is not stayed E. ya 
reason of an appeal, but, if an application be made for E 
stay of execution of an appealable decree before the — 
expiry of the time allowed for appealing therefrom, ME 
Court which passed the decree may for sufficient cause 
order the execution to be stayed, provided it is ~ 
that substantial loss may result to the party rre £ 








E. 



















has been no — dally, and that security’ ] ha — 
been given by the applicant. The usual course is to stay = 
proceedings pending an appeal only when the proce 
would cause irreparable injury to the appellant. 
inconvenience and annoyance is not enough to induce thes a 
Court to take away from the successful party the benefit 
his decree. The Court may, however, stay the — 
of a decree and suspend the operation of a Injum >. 
given thereby, if there be danger of naa 
being done in the meantime.* 








granting an Injunction which the Court of — 
jurisdiction has. If therefore a party whose suit hi 
dismissed desires to have any measure taken for tl 
servation of the property or right which he c 
at liberty after filing his appeal to Spp to ti 
late Court which has authority to make 
and which NN on a Eo: case, restrain 1 
plained of pen 


* Civ. Pr. Code, s. 545. 
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Injunction may be issued either in regular,! or special,” 
appeal. In granting an Injunction the Appellate Court 
will be influenced by those considerations which weigh 
with Courts of original jurisdiction in entertaining ap- 
plications of ae same kind. It will consider amongst 
other things ‘whether there is a danger of multiplicity 
of proceedings and whether any practical injury will be 
caused by the issue of an order.* It is, however, appre- 
hended that, having regard to the fact that there has 
been an adjudication upon the legal right in the decree 
appealed from, the issue of Injunctions by Appellate 
Courts will be confined within strict limits and only to 
clear cases where otherwise irreparable damage would 
ensue upon principles similar to those which regulate the 
stay of execution of decrees. The Court may further 
safeguard the imterests of the party against whom the 
order is made by making the issue of the Injunction 
dependent on security being given by the applicant.* 
As in the case of Original Courts, a Court of Appeal may 
on à proper case review its own decree or order.* and may 
for sufficient cause order the execution of decrees passed 

















by —— Courts n — — 





appeal may yet be advanced. So an appeal from a decree — 
granting an Injunction to restrain the use of a trade-mark E. 
mn m e = s 








(ut) Comrfs 


Rerisional 


Jurisdiction. 


əf The High Court may call for the record of any E : 
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— er has bee eppointdil but the facts d EA = 
warrant the^issue of an Injunction, the Appellate z 
will set aside the order appointing a Receiver mda 
lieu thereof will issue an Injunction” An appeal from a = 
final Injunction does not suspend its operation, and the — — — 
doing of the act enjoined may be punished as a contempt E 
notwithstanding such appeal. But when an interlocutory 
Injunction is granted upon the filing of the bill, batt — = 
bill is dismissed upon the hearing and plaintiffs m = 
appeal, the appeal does not have the effect of reviving — 
the Injunction; and defendants are not therefore alia 
for contempt in doing the act, which had been originally — 
SE 


enjoined, pending such appeal." i AA 




































which no appeal lies to the High Court, if the Court by ' 
which the case was decided appears to have exerci e 
a jurisdiction not vested in it by law, or to have f id e 
exercise a jurisdiction sô vested, or to have ac : | in 
exercise of its jurisdiction illegally, or with material irn 
larity ; and may pass such order in the case as it th 
fit And so when an applicant obtained a rui pe E. 
cause why an order of Injunction should 1 
aside on, amongst others, the grounds that it 

made and issued without jurisdiction ; the Hig Sa 
the rule absolute with costs setting aside th 

Injunction complained of. And so € is 
praying for a — eo 
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sented by the plaintiff in a Subordinate Court, but the 
Judge having refused to pass orders on it, without hearing 
the defendants and having ordered notice to issue to 
them, the plaintiff appealed to the District Judge, who 
granted the Ipjunction prayed for; it was held upon 
revision that no appeal lav from the Subordinate Court, 
and that the District Judge had purported to exercise a 
junsdiction not vested in him by law and the order was 





set aside.' 
$ 2. Assuming that in any particular case the Court Enforcomest of 


has jurisdiction to grant relief, and that the circumstances doce t uing 

are such that it would be a proper exercise of its dis- —— 8 — 

cretion to do so, and that it has in fact done so either by — 

ordering an Injunction to issue or a Receiver to be appoint- 

ed. it remains to be considered how these orders are en- 

forced and made effectual to secure the redress sought by pe 

those in whose favour they are made. A judgment of T e 

the Court which is in personam may be enforced by pro- <p mm 
cess im personam, that is. by attachment of the person =  — 

when the person is within the jurisdiction or by seques- a ee 


tration of the goods or lands of the defendant, when these - — — 
are within the jurisdiction of the Court, until the. de —— a 






canara by their o 2 — 


Sow’ Beis 
ens S rt Seis Ir o, t 
x à E " E « H ame M. A 





i 
K 


* 
m" 


T 
bude "a 


76 — — GENERALLY. 


contempt,’ and they have all the powers of a Court of 
Equity in England for enforcing their decrees mm personam 

The jurisdiction of the High Court to imprison for com- 
tempt is a jurisdiction that it has inherited from the old © 


Supreme Court, and was conferred upon that Court by - 
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JC 








— 
the Charters of the Crown, which invested it with all the” 3 
powers and authority of the then Court of King's Bench | — 
and of the High Court of Chancery in Great Bntam, and - 
this jurisdiction has not been removed or affected bythe — 
Civil Procedure Code.* The question as to the power of — = 
the Mofussil Courts to commit for contempt otherwise = 


than under the authority of special statutory enactments —— 
conferring, or of case-law recognising. that power, which 
was considered in the last edition to be a matter of doubt - = 
has been recently dealt with by the Madras High Court. es 
which has held that a District Court is nota Court of — 
Record, and, as such, has no inherent power to commit — a 
for contempt. The jurisdiction which a District o 
has to commit in case of disobedience to an . 

is conferred by section 493 of the Code of Civil E 
but the powers conferred by that section are — 
able when the Court is put in motion by a party = 


deems himself aggrieved.* 
The Civil Procedure Code has, however, inves 
Civil Courts with powers for enforcing their < 


! Haassonbhoy v. Cowasji Jehan- 
gir Jassawalla, I. L. R.. 7 Bom.. 1! 
(1881); .Narivahoo v. Narotamdas 
Candas, Y. L- R.. 7 Bom., 5 (1882). 

2 H. H. Shrimant Maharaj Yash- 
vcanfrav Holkar w. Dadabhai Cursetjs 
Ashburner. I. L. R, 14 Bom.. 353. 
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decrees granting Injunctions. In case of disobedience of 
an order granting a temporary Injunction, such Injunc- 
tion may be enforced by the imprisonment of the 
defendant for a term not exceeding six months,' or the 
attachment of his property, or both.* But no attach- 
ment under this section shall remain in force for more 
than one year, at the end of which time, if the defendant 
has not obeyed the Injunction, the property attached 
may be sold, and out of the proceeds the Court may award 
to the plaintiff such compensation as it thinks fit, and 
m pay the balance, if any, to the defendant? Section 

93 of the Code thus provides a specific penalty for the 
we of an Injunction, but it does not provide that 
one of the penalties which result from the infringement of 
an Injunction is that any dealing with property. the sub- 
ject of such an Injunction, contrary to the terms of the 
Injunction, is illegal and void. The words of the section 
are not to be read as providing for any other penalty than 
that which is therein specially mentioned.* : 

The Code has also provided for the enforcement of 3 
decrees granting permanent Injunctions? In the case 
of non-compliance by the defendant with such a decree 1 
the proper remedy open to the plaintiff to compel =  — 
performance or abstention is in execution, and no suit 
will he for damages for such non-compliance. Thus the Jamatri 
defendant having built a wall on the plaintiff's land, the © 
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directing the defendant within two months to remove — 
the wall, and to restore the plaintiff s premises to their — 
former condition. Two year®rs subsequently the — 


a= 


brought another suit for damages, alleging his m 


of action to be the defendant's disobedience of the man- X 
datory Injunction, and proving as damages that people |. 
were deterred from becoming his tenants by feanng -— 
owing to the defendant's previous action, the hillside — 
on which the plaintiff's premises were situate was Hi r 
to fall. There was no structural or other damage dom] 2 
to the plaintiff's property other than that which was 
done prior to the commencement of the previous sat = — 
It was Ael?, distinguishing the case from that of Ss 
chell v. Darley Main Colliery Co.,' that the suit wou) 
not lie for damages for non-compliance with the man 
tory Injunction, to compel the performance of a 
plaintiff had his remedy in execution, in the manner | 
vided in the Code. By the terms of the latter, when the 
partv against whom a decree for the specifie per 
of a contract, or for restitution of conjugal rights, or 
the performance of, or abstension from, any other | P — 
cular act has been made, has had an F 
obeying the decree or Injunction, and has 
to obey it, the decree may be enforced by hi 
ment, or by the attachment of his propert * 
The Code has prescribed the manner in s hich the 
is to be enforced, namely, by i A: M at, € r 
ment of propertv, or by bos a ee is e 


t L. R., !! App. Cas, 127. (This — — 
was a suit for damages by reason of ca 
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only in the manner preseribed.' Thus where the execu- 
tion of a dec:ee was sought which directed the defen- 
dant to pull down and remove an obstruction the Lower 
Court was held to have been in error in directing an 
order to issue to the Nazir to remove such  obstruction.* 
When any attachment under this section of the Code has 
remained in force for one year, if the judgment-debtor 
has not obeyed the decree and the decree-holder has 
applied to have the attached property sold. the property 
may be sold; and o:t of the pro eeds the Court may 
award to the decree-holder such compensation. as it thinks 
fit, and may pay the balance, if any, to the judgment- 
debtor on his application. If the judgment-debtor has 
obeyed the decree and paid all costs of executing the same 
which he is bound to pay, or if, at the end of one year 
from the date of the attachment, no application to have 
the property sold has been made and granted, the at- 
tachment shall cease to exist.* 

Section 185 of the Penal Code, dealing with the offence 
of disobedience to an order duly promulgated by a pub- 
lic servant, applies to orders made by public function- 
aries for public purposes, and not to an order made by - 
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party.” 
If an Injunction has been granted —— 
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So 


defendant has proceeded according to the advice of is — 
surveyor and legal adviser in constructing the building 
complained of as a breach of the Injunction. The Cour — 
in such cases does not consider itself bound by the opinion — 
of surveyors, but will form its own judgment as tothe = 
probable effect of the structure complained of* In the —— 
case now cited an attachment was ordered to issue, bat = 
at the suggestion, and by the consent of the plaintiff, the — 
writ was ordered to lie in the office for a fortnight befor 
being executed, in order to afford the defendants time ta — — 
propose terms of arrangement.“ — 
An Injunction does not run with the land. So in the 
undermentioned case* the plaintiff obtained a deee 
restraining the defendant in his user of certain land and 
applied for execution. Meanwhile the land had been 
sold in execution of another decree against the defendant — — 
and the purchaser at the Court-sale obtained posse 
sion. The plaintiff thereupon applied that the purchaser 
should be made a party to the execution-proeed- . 


— 


ings and that execution should go against him aswell 


e — n A À— 


as against the defendant. Held, that no order for exec M 


E 
— 


tion could be made. It could not go against the — 
dant as all his interest in the land had been soki #8 
execution of a decree, and it could not go against V 
purchaser as an Injunction does not run with the tane 
This decision, however, was concerned with | » x" 

cation to enforce an Injunction against à p re — 
land for which case there is no statutory | — 


is otherwise, however, where there is a devolution «í 
for which contingency an express provision is- 
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section 234 of the Code. So in the undermentioned case.’ 
the plaintiff obtained a decree against defendant, restrain- 
ing the latter from obstructing the access of light and 
air to her windows. The plaintiff applied for execution, 
praying that the portion of the defendant’s house which 
obstructed her windows should be pulled down. While 
this application was pending the defendant died, and 
, his son and heir (the appellant) was brought on the re- 
cord. The lower Courts directed that the decree should 
be executed as prayed for and directed the appellant 
(the son and heir of the deceased defendant) to pull down 
the obstructing portion of the house in question within 
a given time, and in case of failing to do so, empowered an 
officer of the Court to have it pulled down. On second 
appeal to the High Court it was contended (1) that as the 
judgment-debtor had died after the commencement of the 
proceedings, a fresh application should have been made. 
instead of continuing the darkhast issued against him, 
against his son (the present appellant). and that no notice 
had been issued under section 248 of the Civil Procedure 
Code (XIV of 1882) ; (2) that the lower Courts should have 
.made their orders under section 260 of the Civil Procedure 
Code (XIV of 1882): and (3) that the original defendant 
having died, the Injunction could not be enforced against 
his son (the appellant) as an Injunction does not run with 
.the land. Held, as to the first objection, that as it was 
: not raised in the lower Courts, it could not be — e 
that the order passed by the lower Courts was » d 
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Court allowed it to be amended. As to the third objec- — 
tion, Aeld that having regard to the provisions of section 
234 of the Civil Procedure Code, 1882, the Injunction 
ordered against the deceased defendant might be enforced 
against his son as his legal representative, 

— tt § 26. An Injunction operates from the date of the 

injunction. order being made and not from the time of the sealing 
of the writ or even from the time of its being drawn up; 
and a party who has notice of an order is bound by it 
from the time it is pronounced.' The operation and 
effect of a final Injunction is to perpetually inhibit tbe 
defendant from the commission of the act enjoined ; and 
of an interlocutory Injunction to prohibit the commission. 
of a particular act during the period mentioned in a 
order. An Injunction generally only protects the plam- 
tiffs named in the record ;* and persons not named inte — — 
order of Injunction are not liable to be committed for 3 = 
breach, though if with notice of the Injunction they do 
acts in violation thereof, they may be ni x — 
contempt. The violation of a subsisting Injuncm — — 
however erroneous, made with jurisdiction will rendet ·· 
the offender liable to be committed for contempt ;* ™ mm 
a defendant who is charged with a breach may show 5 

the order has expired.^ : An undertaking entered into W^. 
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1 v, post, pp. SS, S9, and cases there 


* Lund v. Blanshard, 4 Hare, 290. 
3 Wellesley v. Mornington, 11 Beav., 
180; Nilmadhub Mundul v. Mr. 
W. F. Gillander, 2 Sevestre, 951, 954. 
| (1863): v. post, p. 91. 
— * v. post, p. 85. 
* Daw v. Eley, 3 Eq, 496, 
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is no breach of an Injunction for a person not a party 
to the suit, and who has not acquired a right pendente 
lite from any one as a party, to exercise a right which he 
had antecedently to the suit' In determining whether 
the operation of an Injunction has been interfered with 
regard must be had to the terms of the Injunction itself. 
As an order for commitment will not be sustained, unless 
t can be shown that there has beena breach of the 
Injunction.” so if the Injunction be in general terms re- 
straining a defendant from permitting a certain injurious 
effect to be produced by a given cause (but not restraining 
any definite act) the Court must be satisfied that the in- 
jury complained of was produced by the cause assigned.“ 
But the general terms cf an Injunction will not b= 
restricted by reference to the particular nature of the 
injury complained of, if it has been in spirit as well as in 
terms violated.* The Court will not permit defendants 
to evade responsibility for violating an Injunction by doing 
through subterfuge that which, while not in terms a viola- 
tion, yet produces the same effect by accomplishing sub- 
stantially that which they were enjoined from doing.* 

An appeal from a final Injunction does not suspend 
its operation; nor where an interlocutory Injunction 
has been granted in a suit, which is ultimately dismissed, 
does the appeal have the effect of reviving the Injunction.* 
An Injunction is not retroactive in effect, and a person who 


— — — dl t 








' Bottle v. Sbkanley, 2 Eq. Ca. Ab. Dawson v. Paver, 5 Hare, 424. 


528 ; and /resom v. Harrie, 7 Ves. ? Dawson v. Paver, 5 Hare, 524. pr 
256. Soa stranger to the cause who | : | 
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has been enjoined will not be held liable for contempt for 
the doing of any act before suit brought or Injunction 
granted.' An Injunction irregularly or erroneously issued 

is voidable only, but an Injunction granted by a Court — 
without jurisdiction is wholly void. An Injunction —— 
however regularly issued, has no effect in altering the E- 
right of property? So where an Injunction was issued — 
against a person prohibiting her from parting with & 
taluk in which she had a beneficial interest until the further 








orders of the Court, but she subsequently and during the — 
continuance of the Injunction executed a putni and ijarah —— 
of the property, it was held that the puni and ijarah —— 
were not void by reason of their having been made pendente = 


lite or otherwise, but were operative as against herself — 
and to the extent of binding all the interest she possessed —— 
in the property. As against all the world they passed E 







which the Injunction was made. | 
a case is not in custodia legis as it would be, if attache@ 
placed in the possession of a Receiver. The Code in 
viding a specific penalty for the breach of an injun 
does not provide that one of the penalties whic - E. 
from the infringement of an Injunction, is that any "=S 
contrary to the terms of the Injunction, is I e | 
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$ 27. The granting of Injunctions being justly re- 
garded as one of the highest prerogatives of Courts of 


Equity, the most exact and implicit obedience is required 
from those against whom the mandate of the Court is 
directed. With whatever irregularities the proceedings 
may be effected, or however erroneously the Court may 
have acted in granting the Injunction in the first instance, 
it must be implicitly obeyed as long as it remains in 
existence, and the fact that it has been granted erroneously 
affords no justification or excuse for its violation before 
it has been properly dissolved.’ Upon proceedings forcon- 
tempt the only legitimate enquiry is whether the Court 
granting the Injunction had jurisdiction of the parties and 
of the subject-matter. and whether it made the order which 
has been violated, and the Court will notin such proceed- 
ings consider whether the order was erroneous. The 
reason for the rule is found in the necessity of preserv- 
ing the respect and obedience due to the mandates of 
equity, and of preventing the disastrous confusion which 
would inevitably result from allowing parties against 
whom Injunctions were issued to be themselves the 
judges of the propriety of the relief, or of the regularity 
of the proceedings. From the nature of the case the 
tribunal granting the relief must itself be the arbiter, 








properly revoked. And if the Court granting the relief 





Breach of an 
Injunction. 


had jurisdiction of the subject-matter, the fact that | — 
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while obedience is thus required the rule is to be a 
derstood with the qualification that the Court has juns- — 
diction over the subject-matter in controversy. Fort — 
if the Court has no jurisdiction over the matter involved, 
or if it has exceeded its powers by granting an Injune- 
tion in a matter beyond its jurisdiction, its Injunction will = 
be treated as absolutely void, and defendants cannot —— 
im such case, be punished for contempt for its alleged 
violation.’ P. 
The wiolation of an Injunction constitutes a contempt — 
of the Court from which it issued and will be punished - 
accordinglv. The High Courts in India have the same 
powers in the matter of contempt as the Courts in Bag 
land.* According to English practice if there be a breach, — 
an order for committal is obtained on motion, and generally — = 
notice of the motion must have been duly served person = 
ally onthe party who has committed the contempt - 
The motion to commit must be supported by alfidavits, —— 
proving the due service of the notice of moton - 
or order nist, that the party had notice of the Injunc- 
tion and that he has committed a breach ai it 
affidavits in support of the application must speciy 
the pee acts constituting the breach, and a ge a 
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Woodward v. Earl of Lincoln, supra ; 
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allegation that the defendant has violated the order 
is not sufficient. If, on the hearing of the motion to 
commit, the fact of a breach is disputed, a trial of 
the question of fact will, if necessary, be directed. If, 
upon hearing-the motion, the Court is of opinion that 
the party is guilty of a breach of Injunction, the Court 
wil commit him to prison, or if the breach is not wil- 
ful or contemptuous, or if the defendant has endeavour- 
ed to set himself nght, or if the defendant is blameless, 
the contempt having been committed by a servant or 
agent employed by him, or by his wife.’ or if the de- 
fendant expresses regret for what he has done, the Court 
is generally satisfied by merely making him pay the 
costs of the application of bringing the breach under 
its notice.” If the party guilty of a breach of Injunction 
is a corporate body,? or a company, or a person against 
whom process of contempt cannot issue, whether from 
his bemg ont of the jurisdiction,‘ or otherwise, the pro- 
per course is to move that a writ of sejuestration shall 
tissue to sequester the personal estate, and the-rents, 
issues and profits of the real estates of the defendants, 
until the further order of the Court ^ 


MEL 1 Qo ———Ji X — — D e — — — — 


| Ranicen v. Rothschild, 14 W. R. os. 100. 
(Eng.) 96; Ex parte Langlzy, 13 Ch 3 AtL-Gen. v. Great Northern Rail- 
D., 121 ; Hope v. Carnegie, 7 Eq.. 254. way Co. 4 DeG. & Sm.. 75; Spokes 
It is of course the clear duty of a per- v. Banbury Board of Health, LR. —— 
son enjoined to restrain his employ- | e. INNEN C 
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An application to commit for violation of an order for 
an Injunction is a matter sfrictissimi juris. And there. — 
fore when proceedings are instituted to punish a defend* —— 
ant for breách of an Injunction the fact of his guilt must = 





the Court.’ 
nature of a tort it is no — that the plaintiff A = 
moved to commit one of the defendants only.* 
An Injunction operates from the date of the order = 
made and not from the time of the — of the wito - — 
even from the time of its being drawn up.* A party my = 
be committed for the disobedience of an order "aad aa Ai 
tion between the date of the making of the order and that — 
of its issue, the reason being that if the rule were other- — 
wise the party against whom the order was — 
would have all that time during which he might defeat | 
the order of the Court by doing the act which the — | 
tion is intended to restrain. But the rule is not intended — — = 
to excuse improper delay in getting the order drawn up = 
and served, much less a total failure to get the order is- = 
sued. So where, in May 1855, an order of na — 
drawn up and served on the attorney of the c 
no writ of Injunction was ever issued in — 
it was held in a suit brought in 1862 that it wa 
doubtful whether the plaintiff in the original suit in 
the Injunction was made could ever have « 
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the Injunction.' And that if this argument was of any 
weight as between the parties to a suit it applied «^ fortror? 
in the case of third parties, whom it is sought to affect by 
the Injunction... A party who has notice of an order is 
bound by it from the time it is pronounced.” Any means 
of information whereby notice of the order is actually 
brought to the knowledge of the parties enjoined is sufh- 
cient; and it is not requisite that a defendant against 
whom an Injunction has issued, should be officially apprised 
of its existence or be served with process in the cause to 
render him hable for contempt, in committing a breach 
of the Injunction. Violation of the Injunction will consti- 
tute a contempt, if the purport and effect are verbally ex- 
plained to the defendant,* or if he be served with a written 
notice and admits his belief that the order was made,’ or 
if he remain in Court during the argument of a motion, 
though he leave it just before the order is made, knowing 
from what has passed that it will be so made,” or if, though 
not officially apprised of the issue, he has been informed 
of it by one of the parties to the suit,’ or if he receive notice 
by telegraph of the granting of an Injunction." If a party 
has by himself or his attorney notice in any other way of 











cited, post. 

* Vansandan v. Rose, 2 Jac. & W.. 
2614; and See Goosh v. Marshall, 8 W. 
R. (Eng.). 410. 

5 Kempton v. Eve, 2 Ves. & B., 349, 
acted ander the advice of counsel, ib, 
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the issue, even though it be not a regular notice. it sa 
breach of the Injunction to disobey it; but there should — 
be no delay in the drawing up of the order." But the © 
Court will not punish unless it be clear that the "m 
alleged to be in contempt knew that the Injunction had — 
been issued.” 
In determining whether an Injunction has been violated - 
regard must be had to the terms of the Injunction itsel —— 
In deciding whether there has been an actual breach of au — 
injunction, it is important to observe the objects for whieh — 
the relief was granted as well as the circumstances attemd-  — 
ing it... Moreover, the violation of the spirit of an mgs = 
tion even though its strict letter may not have been di — 
regarded is a breach of the mandate of the Court’ On the 
other hand, when the conduct complained of, although — 
literally à breach of the Injunction, is not so in spirit, and 
where defendants have acted in good faith, and there is nò — 
evidence of any intention on their part to violate = 
order, they will not be held guilty of — p- 
intention to violate an Injunction is i M — 
the breach be actually carried into effect. 
been held that, if a complainant, at whose === 
an Injunction has been granted, himself consents to its 
violation, he is estopped from afterwards poe. = | 
fendant punished for such violation." The cc 
party obtaining the Injunction, as well as s ther 
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the defendant in violating it, may properly be taken into 
account in determining defendant's hability for the 
breach.' But to deprive a party obtaining the order of 
the right to move for a committal for its breach. on the 
ground of his acquiescence therein, the defendant must 
show such a degree of acquiescence as would suffice to 
create a new right in himself.* 

Only the person against whom an Injunction is issued 
may be committed for its breach, but a person who, with 
knowledge of an Injunction against a particular person. 
aids and assists that person to commit a breach of the In- 
junction, may himself be committed for contempt though 
not for breach of the Injunction” A man may be guilty 
of a breach of an Injunction by aiding and abetting those 
who are committing an act inconsistent with it, although he 
should not actually take partin such act* And there may 
be a contempt by assisting in the official act of a person act- 
ing under lawful authority.” It is no answer for a defen- 
dant to say he has acted under advice. So, if an Injunction 
has been granted restraining a person from interrupting 
the access of light and air to certain windows, and the Court 
considers that the Injunction has been infringed an at- . 
tachment will issue, even though the defendant has pro- 
eeeded according to the advice of his surveyor and legal 
adviser in constructing the building complained of as a 
breach cf the Injunction. The Court in such cases does 
not necessarily consider itself bound by the opinion of 
























| Mills v. Cobby. 1 Meriv.. 3; Bar- 
feld wv. Nicholson, 2 L. J. Ch.. 90; | 
United Telephone Co. v. Dale, 25 Ch. 
D., 775; as to delay, See St. John's 


9 Rodgers v. Nowill, 3 DeG. M. & |. 
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surveyors, but will form its own judgment as to the p 
bable effect of the structure complained of = 
In the case last cited attachment was ordered ton 
but at the suggestion and by the consent of the | 
the suit was ordered to be in the office fora fortnight be 
being executed, in order to afford the defendants ti 
propose terms of arrangement. 
$ 28 If it appears to the Court that an 
which it has granted was applied for on ii -— * 
grounds, or if, after the issue of the Injunction, the s 
dismissed or judgment is given against the plam iff b D 
default or otherwise, and it appears to the Court that th 
was no probable ground for instituting the n the t 
may, on the application of the defendant, award 
plaintiff in its decree such sum, not exceeding one the 
rupees. as it deems a reasonable compensation fe 
fendant for the expense or injury caused to him 9 
issue of the Injunction: Provided that the Court sh 
not award under this section a larger amount tha 
decree in a suit for compensation. A award an 
section shall bar any suit for nsatio 
the issue of the Injunction.* 
The provisions of this section show that w 
dismissed an Injunction cannot subsist [ 
or until the period for lodging an apr 
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damages where it recites that no one who has already ob- 
tained an award of compensation under the section 
shall be entitled to sue separately for damages, thus clear- 
ly leaving that remedy to those who do not wish to take 
advantage of the remedy given them by the Code. It is 
easy to conceive of cases in which the compensation award- 
able under that section would be altogether insufficient ; for 
the utmost that can be granted is Rs. 1.000.' Where an 
application has been made and an award of compensation 
has been granted under this section the provisions of the 
latter bar any separate suit for compensation in respect 
of the issue of the Iniunction The corresponding section 
of Act VIII of 1859 conc!uded with the words **an award 
of compensation under this section shali bar any suit for 
damages in respect of the issue of the  iniunction.' 
And it was held thereunder that as that s ction 
provided expressly that only an award of compensation 
should debar a suit for damages. :t foliowed that an 
unsuccessful application by the defendant would not 
debar him from instituting a suit for the purpose of 
obtaining such compensation. And under the present 
section the denial of compensation would not be an 
*"award.''* 

If a plaintiff brings a suit or makes an application, 
maliciously, or without probable or reasonable cause to a 
Court of competent jurisdiction to seize property of another 
person as the property of his judgment-debtor, he may be 


liable for damages for any injury which may be occasion- % T 


ed by reason of the order of the Court. Upon the same - 
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for an a Injunction upon grounds which he knows |! 

A suit for compensation for injury caused by an - me 
junction must be brought within three years from the be 
date when the Injunction ceases.” The me of 





— 


* ae " 
crual of the cause of action is the time at which the pl 
tiff is damaged by the wrongful Injunction « 
the defendant. and the cause of action continues 4 

as the Injunction remains in force; but as soon a 
eee is at an end limitation begins to run* In 
a suit it was held that where special damage is 
of a plaintiff's case and he fails to prore ~ | 
is poete from recovering c 


| Jogkalre IPhassee v. Chandmatia, 9 
W. R.. 1X3, 135 (1868). 

e Act XV of 1877 (Limitation), 
Art 42. Sahoo, 11 W. 
9 Nanda Kumar NShaha vw. Gour 





I 























CHAPTER IT 





NTRAL LIBRARY 


[NU NCTIONS. GENERALLY. 


20 GENERAL RULES GOVERNINO 
THE GRANT OF RELIEF BY 
IxJUNCTION. 
4$ 30. Temporary IxjcNcTION S— 
(i) The applicant must show a 
fair primd facie case in sup 
port of the right claimed ; 
(ii) and an aetual or threatened 
violation of that right ; 
(iii) productive of irreparable or 
at least serious damage ; 
Anantnath Dey v. Mackintosh, 
(iv) His conduct must be such as 
not to disentitle him to as- 
sistance— 

(a) it should be fair and 
honest, 

(b) and in particular there 
must be no acquies- 
cence, 

(c) or delay ; 

(v) There must be a greater con- 
venience in granting than in 
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refusing the Injunction ; 
(vi) and equally efficacious re- 
lief must not be obtainable 
by any other usual remedy 
except in case of breach of 
trust. 
PERPETUAL INJUNCTIONS. 
MANDATORY IxJUNCTIONS. 
RELIEF WHICH MAY BE GIVEN 
IN A SUIT FOB an [NJUNO 
TION— 
(i) An Injunetion ; 
(n) Damages— 

(a) if the plaintiff be held 
entitled to damages 
they must be given, 

(b) assessment of and en- 
quiry into damages; 

(iii) Combination of damages and 
Injanetion. 
$34. IF RELIEF BE GIVEN IT MUST 
BE OF ONE OR OTHER OF THE 
PRECEDING KINDA 




















$ 29. Though the exercise of the jurisdiction to ap 
relief by the issue of an Injunction is a nratter which is e ft 
purely within the discretion of the Court, and the latter 
is not bound to grant such relief merely because it is lawful T 
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be granted merelv on the ground that it can do so kanal = 
The remedy by Injunction is no doubt a useful ‘but 
it is at the same time a very strong, remedy and one 
not ordinarily granted where any other remedy is far | = 
open to the applicant or where the conduct. of the partie — 
has been such as to make it a harsh remedy to jea 
a particular case?* | 
The power which the Court possesses of granting Taya = 
tions whether interlocutory or perpetual — P 
tary) should be very cautiously exercised, and only up — 
clear and satisfactory grounds, otherwise it — wok | 
the greatest injustice." An application for an Injunction —— 
is an appeal to the extraordinary power of the — 
the plaintiff is bound to make out a case showing a deat | à 
necesSity for its exercise ; it being the T of the oat 
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new — doubtful ones, Moreover a temporary ime 
tion i$ a restrictive or prohibitory process — 
compel the party against whom it is granted to maim 
tain his status merely until the matters in dispute shal 
due process of the Courts be determined. As such, an Ir 
junction is in its operation somewhat like — 
execution before trial; it is only to be resorted to in 
pressing necessity, to avoid injurious conseque 
cannot be repaired under any standard of c 
With such modifications as arise from the fact th 
Injunction is claimed before or at the : Ew E [a 
hearing of the right, the: general ri Am 
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In the case of temporary Injunctions : (1) The appli- 
cant must show a fair prim? facie case in support of the 
right claimed ; and (2) an actual or threatened violation 
of that mght; (3) productive of irreparable or at least 
serious damage; (4) his conduct must be such as not to 
disentitle him to assistance: it should be fair and honest. 
and in particular there must be no acquiescence or delay ; 
(5) there must be a greater convenience in granting than 
refusing the Injunction; and lastly (6) equally effica- 
cious relief must not be obtainable by any other usual mode 
of proceeding, except in case of breach of trust. With 
the exception of the first, all of the above conditions 
apply to perpetual Injunctions. In the place of the 
excepted condition, it is required that the legal right must 
be established before a decree for an Injunction, can be 
made. Upon the grant of perpetual Injunctions, further 
questions arise as to the taking of accounts and the 
payment of costs. 


3 30. The subject-matter of a temporary Injunction Temporary 


is the protection of legal rights pending litigation. Its 
object is to prevent future injury, leaving matters as far 


as possible m statu quo until the suit in all its bear- 
ings can be heard and determined. In exercising its 
jurisdiction to protect legal rights to property from ir- 
reparable or serious damage pending the trial of the legal 
right, the Court does not pretend to determine legal 
rights to property, but merely keeps the property in its 
actual condition until the legal title can be established.* 
The Court interferes on the assumption that the party 
who seeks its interference has the legal right which he 
asserts, but needs the aid of the Court for the protection 











i mae © The Tracker of iie 9 Harman v. Jones, Cr. & Ph.. 299. 
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of that right, or of the property in question, 
legal mght can be ascertained.' 

The Court upon an application for a temporary iue 
tion will deal with the Injunction upon the evidence — 
before it, and will confine itself strictly to the imme T 
object sought, and as far as p: abstain from | 
judging the question in the cause.” 

An Injunction will only be granted to prevent the br 
of an n obligation (that is a duty enforceable -a amet 


sonal interest in the matter." 
as interference by Injunction is founded on aad 
of a legal right (see § 15, ante) an applicant m 
to show a fair primá /acie case in support of the & 
which he asserts." Being a severe remedy an | 
wil not be granted in the first instance except uj 
a clear primá facie case and upon positive 4 mes 
of the equities on which the application for the relief is 
based. The complainant must allege positively th 

constituting his grounds for relief, although it 
sential that he should establish his case, upon an a 
tion for an interlocutory Injunction, with the s 
of certainty that would be requis pon i f 
ing. Mere argumentative allegations or 
the facts stated do not —M— jul 


the rule requiring allegations to be speci 
will aot ordinarily be allowed whati aay 
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the complainant’s equities rest, are stated only upon in- 
formation and belief... Upon an application for an inter- 
ocutory Injunction, the Court will not, however. decide 
which of the parties is right in their statenient of facta. 
Looking at al the facts of the case it will consider whether 
it is right that the applicant should suffer the alleged 
threatened injury whilst his rights are being investi- 


gated. Of course, if he has no rights cadit questio. But 


if his statement of facts is true and raises a fair and 
substantial question to be decided as to what the rights 
of the parties are, then the Court will issue the Injunction,* 
though in doing so it will not assume that he has the 
right which he claims, nor that the defendant is justified 
in saying that that right does not exist An applicant 
is not required to make out a clear legal title, but to 
satisfy the Court that he has a fair question to raise as 
to the existence of the legal right which he sets up,* 
and that there are substantial grounds for doubting the 
existence of the alleged legal right, the exercise of which 
he seeks to prevent. The Court must, before disturbing 
any man's legal right, or stripping him of any of the 
rights with which the law has clothed him, be satisfied 
that the probability is in favour of his case ultimately 
The mere existence 














| Spelling's Extraordinary Relief, ter, 1 Ind. Jur. N. S.. 411, 412 (1866). 
$ 25; v. ib., $ 20 ; Hilliard, Inj.. $$ 45. 3 Moran v. River Steam Naviga- 
52. Thus it is well established that tion Company, supra. 





the mere allegation of irreparable * Chandidat Jha v. Padmanand cum 


injury will not be sufficient, but the Singh Bahadur, I. L. R., 22 CaL, 459, — 





facts must appear on which the alle- 
gation i* predicated in order that the 
Court may be satisfied as to the nature 
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of doubt, however, is in itself insufficient to prevent the 22 
Court from granting an Injunction. The circumstance - — 
of the legal right being in doubt is a matter for serious 
attention ; but does not render it incumbent on the Court ~ 
to refuse an Injunction. The Court must be guided v 
discretion according to the exigencies and the nature — 
of each particular controversy.” The Court must in thue == 
as in other matters proceed upon probabilities; nor is ⸗ 
contradiction upon the facts in itself a bar to the issue of | 
an interim Injunction. In a large number of cases m i 
terim Injunctions issue simply in order to keep parties 9n 
statu quo while these rights are being determined and there — — 
is generally a conflict upon the facts out of which these = 


EU a 


rights arise A probability of right is sufficient to | 
tain an Injunction." The Court will, in many cases, m- = 
terfere to preserve property in statu quo during the pen- 
dency of a suit in which the rights to it are to — 
and that, without expressing, and often without having 
the means of forming, any opinion as to such rights ; its 
true the Court will not interfere if it thinks that T 
no real question between the parties, but if it sams — 
there is a substantial question to be decided, it ` 
serve the property until such question can be ~ 
disposed of; and in order to support an 
such purpose it is not necessary for the Court to d 
upon the merits in favour of the plaintif | 

states a substantial question between the. 
title to the Injunction may be good, athough 2 
the relief prayed may ultimately fail. 2550 
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1 Ollendor] +. Black, 4 DeG. & S. 
2090, 211. 

9 Per Markby. J., in Moran v. 
River Steam Navigation Company, 34 
B. L. R.. 357 (1875). 
Plaintiff's moving allegations are | 
denied in such a manner ne te leave 
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Upon the question of proof of title a clear distinction 
must be drawn between applications for an Injunction and 
for a Receiver. In the former case, it is sufficient if it be 
shown that the plaintiff has a fair question to raise as to 
the existence of the right alleged ; while in the latter case, 
a good prim’ facie title has to be made out.' 

The nrght to relief by Injunction is not excluded by the 
fact that a penalty has been imposed by Statute securing 
that right; nor, in suits on contracts, because the con- 
tract provides for a penalty for its non-performance.* 

Assuming that the applicant has shown a fair and sub- (ii) and an 
stantial primi facie case to be tried as to the existence — 
of the legal right, or assuming that the right is not dis- fiae riante 
puted. but the fact of its violation is denied, the plaintiff 
must further establish that there is an actual" or threaten- 
ed' violation of that right. To entitle a person to an 
interlocutory Injunction, it is not necessary that a wrong 
should have been already committed. A Court of Equity 
will not require that which would in most cases defeat — 
the very purpose for which the relief is sought by allow- = 
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INJUNCTIONS | GENERALLY. 
of the Court to prevent, constitutes a sufficient ground 
to justify interference. There is some conflict of views as 
to what imminency of irreparable injury must be shown to 
entitle a party to an Injunction, as well as to the true 
An Injunction is never granted ex 
cept for substantial reasons founded on actual interest" 
An Injunction is not justified by the fact that, if there be 
no intention on the part of the defendant to do the acts 
feared, the Injunction can do no harm. The evidence 
must show a probability of the defendant doing the act 
which it is sought to restrain." To warrant the Court im 
granting or continuing an Injunction, it must be reasonably 
satisfied that there is an intention on the part of the defend- 
ant to do the acts sought to be restrained, or, at least, that 
there is probable ground for believing that, unless the im- 
junction is granted, there is danger of such acts bemg done.’ 
A plaintiff who complains. not that an act is an actual - 
violation of his right, but that a threatened or intended — — 
act. if carried into effect, will be a violation of the — 
must show that such wil be an inevitable result. 
will not do to say that a violation of the right may be í 
result; the plaintiff must show that a violation will t 
the inevitable result." = 
Where a threatened act is such that injury wm ier = 
tablv follow, a Court may grant a perpetual I[njancue E 
restraining the continuance of that act even though 
—— has Reade accrued before instituton of s 
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meaning of the term. 



































— Extraordinary Relief, 
§ 18; High, Inj., $ 18. 

* Ib.; as to interest, see Act I of 
1877, s. 56, cl. (EK). 

* Dunn v. Bryan, 7 Ir. R., Eq., 143 
* Cowley v. Byas, 5 Ch. D., 944. 
$ Dunn v. Bryan, supra. 

© Pattison v. Gilford, L. R., 18 Eq., 
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and where actual injury has occurred subsequently to 
the filing of the plaint, the plaint may be amended so 
as to show the nature and extent of such mjury. The 
term “‘imevitably’” is used not in the sense of there being 

|» possibility „he other way, but in the sense that there 
must be such great probability, that, in the view of 
ordinary men using ordinary sense, the injury would 
follow.' 

[t is not sufficient that the complainant apprehends or 
fears the commission of prejudicial acts by the defendant, 
since there may, in fact, be no substantial grounds 
therefor; facts establishing the probability of the com- 
mission of such acts, unless defendant be restrained, are 
necessary. The rule upon this point has been summaris- 
ed as follows* :— 

"The mere prospect or apprehension of injury, or the 
mere belief that the act complained of may or will be done, 
is not sufficient ;* but if an intention to do the act com- 
plained of can be shown to exist, or if a man insists on 
his right to do, or begins to do, or threatens to do, or gives 
notice of his intention to do, an act which must, in the 
opinion of the Court, if completed, give a ground of action. 
there is a foundation for the exercise of the jurisdiction.* 
The mere denial by a man of his intention to do an act or 
to infringe a right will not prevent the Court from inter- 
fering ; but if a man asserts positively that it is not his 
intention to do a certain act or to infringe a certain right, 
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part to do the act or infringe the right, the Court will — 
not interfere. Nor will the Court interfere if a man who 
claims a nght to do a certain act asserts positively that 
before proceeding to do the act, he will give notice of hus 
intention to do it; and there is no reason’ to doubt the 
truth of his assurance.’ 
Moreover, in all cases it is to be remembered that im 
the exercise of the discretion given to it by the — 
Rehef Act, the Court will consider not merely E 
the plaintiff's right has been infringed, or even materially = 
infringed. but also whether, under all the circumstances — 
of the case, he ought to be granted an Injunction.as te — Er 
proper and appropriate remedy for such infringement — — 
When an injury has already been committed, and is not | 
alleged to be continzin;, there is no ground foran — 5 
tion.” The appropriate function of the writ is to afford 
preventive relief only, and not to correct injuries - 
have already been committed, or to restore — — 
nghts of which they have already been deprived. ke p 
not therefore an appropriate remedy to procure rete! | 
past injuries. If the act sought to be — * — 
already been committed. the Court will not interfere sit > 
the granting of an Injunction under such circum 
would be a useless act. E 
A person who sought the aid of a Court of Equit 
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LI 


at the trial.! In its general sense an "'irreparable injury" 
is one which cannot be repaired by any means accessible 
to individual parties or by invoking the aid of others. 
In its technical sense, as used in connection with the 
question of grinting or withholding preventive equitable 
aid, an injurv is said to be "'irreparable ^ either because 
no legal remedy furnishes full compensation or adequate 
redress. owing to the inherent ineffectiveness of such 
legal remedy. or because owing to the delay incident to the 
prosecution of an action at law to final judgment and 
obtaining service therein, such judgment and process would 
prove fruitless of beneficial results; By the term **it is 
not meant that there must be no physical possibility of 
repairing the injury; all that is meant is that the injury 
be a serious one. or at least a material one, and not ade- 
quately reparable by damages at law ; and by the term 
"nadequacv of the remedy by damages'' is meant that 
the damages obtainable at law are not such a compensa- 
tion as will, in effect, though not im specie, place the parties 
in the position in which they formerly stood.* The fact 
that the amount of damage cannot be accurately ascer- 
tained may constitute irreparable damage* It is no 
objection to the exercise of jurisdiction by Injunction 








| Kerr. inj. 14. citing Cwddon v. Co. v. Hattersley, S Ha.. 90- Atty.-GGenl. 
Morley, 7 Ha, 206: Rigby v. Great — v. Sheficld Gas Co. 3 D. M. & G.. 
Westera Rasiwag Company. 2 Ph. M: | 
Elmhurst v. Spencer, 2 Mac, & G., 50: 
Child v. Douglas. 5 D. M. & G.. 741 ; 
Dyke v. Taylor, 3 D. F. & J.. 467; : as | 
Alty.-Genl. v. Sheffield Gas Co., 3 D. M. explanatory of the term A = 
£G.. 4: Johmerm v. Shrewsbury amd — relief." in s- — uto meee 
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that a man may have a legal remedy. 
cases i$ whether the remedy at law is, under the cire 
ces of the case, full and complete." 
Damage is, however, never irreparable where ¢ 
sation affords a full and complete remedy Ne: 
interlocutory Injunction be granted to restrain a 
which is a mere technical invasion of the plaintiff's r 
and does not threaten serious injury. As has been | 
cisely said, the Court will not grant an Injunction 1 
real injury is apprehended.‘ At the same time the « 
apprehended or suffered need not be such that were € 
pensation given it would be for a large amount! | 
on the other hand is the fact that the — 
on proof of his case, be entitled to heavy di si s 
cient ground for the issue of an Injunction. The q 
tion in all cases is whether the remedy by Inju "- 
is the appropriate remedy, a question which again d — 
upon another, namely, whether damages would or 3 
not afford — relief. : E 
; cu». * The term ''irreparable injury" may, in pé 
kv niea. cases owing to circumstances peculiar to this e 
bear a wider meaning than would be xd o 
English Court. So where M obtained a € ect re ae 
and others (Hindus), on a title of [ > fro 


bor possession ot an undivided mea a 
to the remaining moiety of which C ( 


ts, PE | * Spelling loc cit, quoting Joyce's wish t = 

es” | Inj. See as to the last sentence in text: Court 1 : sae 
Er | Lumley v. Wagner, AUD. M. & G., 616. | — 
E E * Kerrison v. Sparrow, 19 ‘Ves, 
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he wag jointly entitled, and that he and his family were 
in possession ; on M’s proceeding to obtain execution of 
his decree, C brought a suit, alleging that M had ob- 
tained no title under his purchase and praying for 
partition of the property. On an application for an 
interim Injunction to restrain M from executing his 

decree pending the partition-suit, the Court granted 
the application and observed as follows —*'*Now I ought 
not to grant an interim injunction, if the mischief 
against which it is directed is capable of bemg com- 
pensated for by a money-payment or if it is not of 
such a kind as will cause the plaintiff irreperable damage, 
— supposing that he bas the right which he seeks to enforce 
in his suit. I here advisedly have recourse to the prin- 
ciple of ‘irreparable injury, although I am perhaps giving 
toit a somewhat wider application than would be accorded 
to it in the English Courts of Equity on a motion of this 
kind, because I think that, under the circumstances of 
native society in this country, there may be such a thing as 
a trespass which works a truly irreparable injury, although 
it does not effect a lasting alteration of the subject of en- 
Joyment, and is such as in England might be capable of | 
being compensated for in pecuniary damages. If in this _ 
case the question concerned simply possession, without 
more, of ordinary unmoveable property other than a 
family dwelling-house, I see no reason why the plaintiff 
should not wait, until he had m out his title, and beg. : 
~ afforded him - in — of the defendant's | misdc 
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entitled at any time to say that he will have his shar 
divided off from the rest, and that he will not live in the — 
house jointly with any given person who may be entitled — 
to another share in it. He has exercised this — 
against M by saying that he will not five in the eae 
jointly with M, and asking for a partition. Of course, if | 
the parties who are jointly entitled to property cannot - ; 
come to an amicable arrangement for a partition, SN " 
interval of time must elapse before a binding parte R 
can be effected between them in the ordinary course of = 
law. If the parties are already in joint possession, that | 
Joint possession will generally continue during this interval 
But when one of the parties, as in this case, is a ne^"comet — 
a difficulty no doubt occurs. Assuming that M im € — 
good title to the moiety of which he is seeking to get p e 
session, inasmuch as an interval must elapse bem — 
a partition can be effected, the question before me bess = 
at any rate narrowed to this: Is M entitled daring s — = 
interval to force himself into the — ie — 
plaintiff, and to make himself, so far as it & " 
possible, a member of the plaintiff's joint family in 
occupation of the dwelling-house ? It — 
clearly that he is not. I think that a forced j 
pation in this fashion of an undivided dwelling-ho 
an intruder, even though he be an owner, agair — 
of the resident Hindu co-parcener, amounts oap pu = 
tary injury which the latter is not in equi 

sustain, and for which pecuniary da 
compensation. Money alone will notin a 
matter mght. and therefore the injury ie in 
irreparable ; also, there can be — 
substantial enough nines j 
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The Specific Relief Act enacts the same rules as those in 


force in England. and 


in applying those rules the 


Courts im India should be guided by the decisions of the 
Court of Chancery which are the source from which 


these rules have Seen drawn.’ 


In the case of obligations 


not arising from contract the Court may grant an Injunc- 
tion in cases where the defendant is trustee of the property 


for the plaintiff, even 


though compensation in money 


would afford adequate relief; and similarly where the 
[Injunction is necessary to prevent a multiplicity of judi. 


cial proceedings." 


And an Injunction may be granted 


in cases (a) where there exists no standard for ascertaining 
the actual damage caused or likely to be caused:* (4) where 
pecuniary compensation would not afford adequate relief“ 


—— 


' The Land Mortgage Bank oj 


ladia vo 0 d hmedhhog Haohbbhhow, 1. E. 
EL. s Rom... 67 (IS83). The limita- 


cm-— — — — — — — — — — 


— — — — — — = 


67. 72 (1883): Remeaadhan v. Zemin- 
dar of Ramanad. L L. R.. 16 Mad.. 400» 
410 (18993) ; Ghanasham Nilkant Nad- 
karm: v. Morcha Ramchandra Pai. 
I. I. R., IS Eom.. 489 (1894). See 
FHilustration to el. (b) of = IZ, Act I of 
1977. 

9 Act I of 1877. = 54, cl. (c); Pon. 
nami Terer v. The (Collector of 
Madera, 5 Mad. H. C. R.,24, 25 (1869). 
Ramanadhan v. Zemindar of Ramnad. 
LL R. 16 Mad. 409 (1893): * 
Land Mortgage Bank of India v. AR. 
mredhhoy Habibhhoy. IL. L. R.. 8 Bom.. 
67 (1583): Nendbichor Balgoran v. RBha- 
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and (c) where it is probable that pecuniary compensates — 
cannot be got for the invasion or threatened invasion of 
the plaintiff's right to or enjoyment of property“ 

Clause (a) has rather application to such cases as am 
referred to in the Illustrations (A) and (i) to section 5$ of 
the Specific Relief Act where there is no possible standart 
with reference to which the contemplated injury can be 
compensated than for example to a case of injury to pm- 
perty like a house occupied by its owner in danger of beg 
deprived of its ancient light.) Even if it be difficult @ 
suppose that pecuniary damages would not afford ade- 
quate relief, it must be shown that there is some standani 
for ascertaining them. 

By the term ‘‘adequate relief*’ in clause (6) 8 probabiy 
meant such a compensation as would, though not im spec» 
in effect place the plaintiffs in the same position in which 
they stood before. It has been said that damages are * 
sufficient remedy where the injury is not so serious thst 
the property might not still remain the plaintiffs" and be ; 
as substantially useful to him as before. An Injanctos 
will be granted where relief by way of compensats ——— 
would be tantamount to allowing a trespasser to Pet — — 
chase another man’s property against that man’s wi — 

Clause (c) probably refers to cases where the — 
has become insolvent and the like. The 
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L L R. IS Bom., 485 (1894): Kadar- 
bhai v. Raħimbhai, 1. L. R., 13 Bom., 
674 (1889) See Ldilustrations to cl 
(c) s. 12, Act I of 1577. 

t Act I of 1877, s. 54, cl. (d) ; see 
i5., Ss. 12, cl. (d), and Dlustration thereto. 

" Ghanasham Nilkant Nadkarni v. 
Moroba Ramchandra Pai, lt. L. R.. 18 
Bom., 489 (1894 | 
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Act contams a similar provision with reference to specific 
performance and gives the following as an illustration 
thereto. A transfers without endorsement but for 
valuable consideration a promissory note to B. A becomes 
insolvent, and © is appointed his assignee. B may compel 
C to endorse the note. for C has succeeded to A's 
habihties and a decree for pecuniary compensation 
would be fruitless.’ 

When the obligation arises from contract the Court is 
required to guide itself by the rules and provisions con- 
tained in Chapter II of the Specific Relief Act relating to 
specific performance. According to those rules specific 
performance may be enforced when the act agreed to be 
done is in the performance wholly or partly of a trust; and 
also im cases where (a) there exists no standard for ascer- 
taming the actual damage caused by the non-performance 
of the act agreed to be done ;* (b) the act agreed to be done 
is such that pecuniary compensation for its non-perform- 
ance would not afford adequate rebef ; there being a rebut- 
table presumption that the breach of a contract to transfer 
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cannot b* got for the non-performance of the act agreed to 
be done. The same considerations therefore which would 
prevent the Court from giving a plaintiff a decree for 
specific performance will prevent it from granting a 
Injunction.* ' 

An Injunction cannot be granted when the conduct of 
the applicant or his agent has been such as to disenti 
him to the assistance of the Court by way of Injunctions 
The conduct of the party who seeks the aid of the Couri 
must be (a) fair and honest, (b) and in particular ther 
must be no acquiescence, (c) or delay. For the junske — 
tion of the Court to interfere by way of interlocutory ia — 
junctions in support of a legal title being purely equitable. 
it is governed upon strict equitable prineiples. The Coat 
where its summary interference is invoked always looks 
to the conduct of the party who makes the application. = 
and will refuse to interfere, even in cases where it acknow — 
ledges a right, unless his conduct in the matter is free from — 
blame.* e. 

In accordance with a favourite maxim of equity jars = 
prudence that he who applies for equity must alo have — 
done it, a party applying for an Injunction must come 
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the relief is of a purely equitable character the p^ -— 
must come within the equitable conditions gel 















1 fb. cl. (d). See Illustration thereto 
cited, ante, p. 111. 

9 Callianji Harjivan v. Narsi Tri- 
cum, I. L. R.. 19 Bom., 768 (1895). 

3 Act I of 1877, s. 58, cl. (f): Noyna 
-Misser v. Rupiban, I. L. R., 9 Cal, | 
609, 611 (1882). This provision is an refusal 
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seeking relief must not be himself at fault." The applicant 
must satisfy the Court that his own acts and dealings in 
the matter have been fair and honest? and free from any 
taint of fraud or illegality;* that he has not put-himself in 
the wrong ;* or brought about the state of things of which 
he complains; and that he has not dealt in an unfair or 
inequitable manner in his dealings with his opponent or 
third parties.“ 

The Court will not interfere when owing to misrepresen- 
tation there is any lack of truth in the plaintiff's case" An 
Injunction will be withheld when apparently sought for 
the purpose of obtaining an undue advantage ; when in the 
opinion of the Court it would be used for the purpose of 
creating mischief ; or when it would give the complainant 
the means of coercing a compromise. So again it is not 
sufficient in all cases for the plaintiff to say that he is ready 
and" willing to pay whatever is due. He must first pay 
what is conceded to be due or what can be seen to be due 
on the face of the pleadings or affidavits." Nor can a plain- 


tiff have relief upon an agreement unless it appears that 
























? See Aot I of 1877. = 56, UL (c) 
which i taken from Perry v. Trweftt, 
6 Bear... 76 ; and DI. (5), which i» taken 
from Morgen v. McAdam, 368 L. J. 
Cr demum roads rcc i 


? So » plainfiff will not get relief 
if the covenant «hich he seeks to en- 
force is tainted with illegality - Daries 
v. Mokena. 29 Ch. D.. 596: Kallian- 
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he has actually carried out, so far as in him lies, his own 
part thereof.' 
In accordance, however, with the rule that a Court of 
Equity heving acquired jurisdiction for one purpose will 
entertain it for all purposes, it may, where it has acquired 
jurisdiction of a whole tract of land, afford injunctive 
relief as to a part thereof, as to which, 1f it were alone, the 
relief might be refused by reason of the manner in which 
the plaintiff acquired it.’ 
(6) and in pare An Injunction cannot be granted to prevent & œo 
ticular there 1 : i A a à J 
must beno . tinuing breach in which the applicant has acquiesced,” nor 
quant where the conduct of the applicant or his agents has bees 
such as to disentitle him to the assistance of the Court 
One way in which an applicant may so disentitle himself # 
if he has stood by for a considerable time and allowed the 
person against whom he applies to proceed with the acti 
he has taken and lay out money and labour without 








uon and only applies to the Court after allowing all this — | 


to go on for some time.* : 

Parties who have acquiesced and by their conduct € — 
couraged others to alter their condition cannot call upon 
the Court for its summary interference ; and this g 
applies with peculiar force when the property on which 
pple with pooler fore miei A 
or if the act complained of is caused by a publie compa 
in the execution and construction of their works? | a 
man by words or by conduct has intimated that 
to an act which has been done, and that he will off 
opposition to it, although it ovald not hase Maud 




















1 De Mattos +. Gibson, 4 D. & J.. 
276 ; Peto v. Brighton, Uckfield amd 
Tunbridge Railway Co. à H a ui 
468 ; Fechter v. Montgomery, 33 Beav., 
22; Telegraph Despatch, dc., Co. v. 
McLean, $ Ch., 658. ps 
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done without his consent, and he thereby induced others 
to do that from which they might otherwise have abstain- 
ed, he cannot question the legality of the act he had so 
sanctioned to the prejudice of those who hare so given 
credit to his words, or to the fair inference to be drawn 
from his condtict. If a party has an interest to prevent 
an act being done and acqniesces in it. so as to induce a 
reasonable belief that he consents to it, and the position of 
others is altered by their giving credit to his sincerity, he 
has no more right to challenge the act to their prejudice 
than he would have, had it been done by his previous 
license ' 

Acquiescence or forbearance therefore may, in the absence 
of explanatory circumstances, be an impediment to the 
assertion of a right *: as where the defendants can say that 
they had been induced to do anything by an idea of 
the plaintiff's assent caused by his own acts or omissions.” 
It is clear that there must be an injury to acquiesce in ;' 
and that there can be no acquiescence if the party against 
whom it is alleged was not aware that his rights had been 
violated ^ or permitted an act to take place in error and in 
ignorance of the consequences" Acquiescence imports 
full knowledge. Parties cannot be said to acquiesce in 
the claims of others unless they are fully cognisant of 
otn ria en mme ry Rss Arras: wu 
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KL. I All. S23. 5 (1875). citing Caira- * Bankart v. Houghton, Z; Beav.. 
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person on the ground of acquiescence in what he was led 
to consider a mere temporary violation of his nght; mot 
does the acquiescence in a state of things which produces 
little injury warrant the subsequent extension of them to 
an extent productive of serious damage” The acquis 
cence may be of one of several co-plaintiffs 7 a corporation 
or company :* or of an agent ;* and the conduct and desi- 
ings of a man with others than the party with whom the 
contest exists may constitute a case of acquiescence” H 
has been said that where the plaintiff has protested agamst 
his rights being interfered with there is no acquiescence. 
But a mere protest is not in general sufficient to exclude 
the consequences of laches or acquiescence." Ifa bar 
acquiescence is a valid defence, it must be an acquiescence 
while the act acquiesced in is in progress, and not after ii 
has been completed. If a person having a right and see 
ing another person about to commit, or in the course of 
committing, an act infringing upon that right, stands by 

in such a manner as really to induce the person committing — 
the act. and who might have otherwise abstained from if, 
to believe that he assents to its being committed, he cam | 
not afterwards be heard to complain of the act. Mer 
submission to an act when it is once completed without —— 
any knowledge or assent upon the part of the person whose — 
right is infringed upon is only a submission to an injury, = 
and it cannot take away the right infringed upon p= 



























such submission is for any time short of the p 
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Beav., 430. 

" Marker v. Marker, 9 Ha., 15. 

* Laird v. Birkenhead Railway 
Co., John, 500; Hill v. South Staford- 
shire Railway Co., 11 Jar. N. &., 192. 
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hm4tation.! The acquiescence must be such as proves 
plaintiff s assent to the acts complained of and to the 
injuries which may reasonably be anticipated to flow from 
such acts. In all cases in order to justify the application 
of the principle, it must clearly appear that the party 
against whom acquiescence is alleged should have full 
knowledge of his rights, and should by his conduct have 
encouraged the other party fo alter his condition, and 
that the latter should have acted upon the faith of the 
encouragement so held out. 

If acquiescence be pleaded as a defence, an issue to that 
efiect should be raised. For, if the point be taken, evi- 
dence may be given to disprove it. If a plaintiff is primá 
[ace entitled to the rights claimed, it is for the defendant 
to raise the defence that the right has been lost by acquies- 
cence , and if no such objection be taken in the Court of 
frst instance, it will not be entertained by the Court of 
Appeal' Further, the onus of proof on any question of 
acquiescence as either destroying or limiting the plaintiff's 
nghts lies upon the defendant who must satisfy the Court 
that the plaintiff or his agent has delayed unreasonably 
to assert the right claimed or has expressly or tacitly 
»ssented to what has been done by the defendant. ^ And 
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that which would be a bar to all remedy may induce the 
Court to award damages only and not an injunetion * 
though a man may by his acquiescence preclude himself 
not only from coming to the Court for an Injunction, but 
from obtaining damages.  Acquiescence may of course be 
satisfactorily accounted for and explained." 

Though the same principles apply to both temporary 
and perpetual Injunctions, yet to justify the Court m 
refusing to give a perpetual Injunction, there must bea 
stronger case of acquiescence than is sufficient to be & 
bar on the interlocutory application, for the dismissal of à 
suit upon the ground of acquiescence amounts to ade ——— 
sion that a right which has once existed is absolutely and 
for ever lost.' ''A short acquiescence may properly m- 
duce the Court not to interfere ex parte. A longer acques- 
cence may, under the circumstances, throw serious E 
upon the right of the plaintiff, and induce the Court not 
to interfere by interlocutory order even when applied for = 
on notice. But when acquiescence is used as an argument — = 
in support of a demurrer, there must, to make it effective, — = 
be such an acquiescence as wholly to disentatle — 
plaintiff to any relief. It must be assumed that te | 



































plaintiff had originally a right, but that be has altoge@et —— 


deprived himself of it by acquiescence.” '* 
It is a general principle that parties seeking am ™ or 
tion must come forward speedily.” ** Delay | —— — 


! Sayers v. Collyer, 28 Ch. D., 103; 
Ranchhod v. Lallu, 10 Bom. H. C., 95 
97 (1873) ; and see Nasarbhai Ahmed- 
bhai v. Munshi Badrudin, I. L. R., 16 
Bom., 533 535 (1891). 

? Kelsey v. Dodd, 52 L. J., Ch.. M; 
and see Smith v. Smith, L. R., 20 Eq, — * 
* Joyce's Inj, 1264; Kerr, Inj, ^ Jeyee* 
19, et i casas; as for instance that | 
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ties." But the only bar to the enforcement of a purety 
legal nght is the lapse of the time required by the statute 
of limitations to bar the remedy.’ Mere laches short of 
the period prescribed by the law of limitation is no bar to 
the enforcement of a nght absolutely vested in the plain- 
tiff at the period of suit ;; and the doctrine of laches and 
indirect acquiescence apply only to cases in which they 
can be regarded as a positive extinguishment of right. 
When they go merely to the remedy the Courts have no 
power arbitrarily to substitute an extinguishing preserip- 
tion different from that determined by the Legislature.* 
The equitable doctrine of laches applies to executory in- 
terests, but in the case of interests which are executed 
mere laches will not of itself disentitle the party to relief 
unless such party by standing by waive or abandon any 
right which he may possess, and which therefore under 
the circumstances he is not entitled to enforce.* 

It has been held by the Madras High Court (though the 
point was obiter dictum), that the equitable doctrine of 
laches and acquiescence is not applicable to suits for which 
a period of limitation is provided by the Limitation Act, 
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[| Wenden v. Kasari Hen- 
geese. 2 Mad. H. €. R. 36 (Iw) ; 
Sesame v. Sabboraygeda, I. L. R. 
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maias Shankarlal v. Atmaram Harji- 
com, L L R, 2 Bom. at p. 138 (1977); 
Terreck Cheeder v. Harri Shanker. 22 
wW. R. 267 (1974) ; Nhaskh Ally Hos- 
in v. Sheikh Mazhar Hossein, 4 C. 
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and that lapse of time as a defence to such suits can only 
be relied upon when under the Act it has become a bar’ 
Unlike acquiescence, delay is not particularly mentioned 
in the Speciáüc Relief Act, though it might possibly be held 
to be included within the terms of section 5€, clause (j). 
Sir James Fitzjames Stephen in his speech upon the 
Bil which became the Specific Relief Act observed that 
the Indian Legislature did not intend to deal with the 
question of delay in seeking specific relief, for the statute 
of limitations had, unlike the English law, provided spe- 
cific periods of limitation for these reliefs. But the Courts 
have not failed themselves bound by these observations 
The Act gives the Court a discretion to grant or withhold 
specific relief, even when circumstances justifying the 
awarding of such relief exist. Where therefore relief 15 
discretionary, the Court would be justified in refusing 








relief on the ground of laches, even though the plaintiff s 





suit may have been instituted within the period allowed 
by the law of limitation.* The right rule in these matter 


is submitted to be as follows :—There must ordinanly be 





something more than a mere delay in instituting proceed- 


ings to deprive a man of his legal remedies. But a ds- 
tinction is to be drawn between those cases in which 4. 


suitor seeks some relief which, if he proves his case, the 
Court is bound to grant him, and the cases im = 
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of action. But where there is more than merely delay, 
where there is conduct of language inducing a reasonable 
belief that a mght is foregone, the party who acts upon 
the belief so induced, and whose position is altered by this 
belief, is entitled in this country, as in other countries, to 
plead acquiescence. and the plea. if sufficiently proved, 
ought to be held a good answer to an action, although the 
plaintiff may have brought suit within the period pre- 
scribed by the law of limitation. When a suitor has a 
nght to demand relief a stronger case must be made out 
against him than when the Court has a discretion to grant 
or refuse it. When it has such a discretion either delay 
or acquiescence. ander the particular circumstances cf the 
case. may be a bar to the grant of relief.’ 

Mere delay must be distinguished both from acquies- 
cence and release or abandonment of mght. Quiescence 
is not acquiescence. There must be something more than 
cessation of action to constitute acquiescence. But inac- 
tion may imply and be evidence of acquiescence” It is 
not easy to gauge the precise effect of the decisions dealing 
with delay for in nearly every instance where delay be- 
comes material, it is evidence of acquiescence or is coupled 
with other conduct which is held to disentitle the appli- 
cant to relief. So far as delay is evidence of acquiescence: 
it will be dealt with under the preceding rules relating to 
acquiescence. The question in so far as »t relates to 7 
mere delay is ove of greater difficulty. 

The Court has a wide discretion, otha eee 
though it may not amount to proof of | cqu : 
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to disentitle a suitor to the summary interference of the — 

Court bv a temporary Injunction.' The Court cannot 
avoid being influenced by the fact of delay; for, amongst 
other things, it mav be calculated to throw cousiderable 
doubt upon the reality of the alleged injury and will com- 
pel the Court to weigh carefully the inconvenience which 
may be sustained by reason of the issue of the Injunction” 
The principles with respect to delay equally apply to per 
petual Injunctions, but to justify the refusal of the Court 
to interfere on this ground, a stronger case is required to 
be made out than is necessary upon an interlocutory appl- - 
cation. It has been recently held* that, even according 
to the English decisions mere delay is not a sufficient 
cause, and that inasmuch as in this country à period of — 
limitation is prescribed even for suits where the grant of © 
relief is within the discretion of the Court, mere lapse of — 
time short of the period of limitation should ordinarily be — 
held not to be a good ground for refusing relief^ To oper · — 
ate as a bar to relief the delay should be such as to amount - 
to waiver of the plaintiff's right by acquiescence, or where — — 
by his conduct and neglect he has, though perhaps. a ! 
waiving that remedy, yet put the other party in à a E 
in which it would not be roi — to place him if the = 
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not the case any lapse of time should not disentitle a claim- 
ant to relief to which he has otherwise shown his title.’ 

not material so long as matters remain ?n 
it does not mislead? the defendant or 
amount to It must be shown that the 
delay has prejudiced the defendant.” 
portance of this consideration is insisted upon by the 
Privy Council in the judgment in the Lindsay Petroleum 
Company v. Hurd -“—** Where it would be practically 
unjust to give a remedy, either because the party has, 
by his conduct, done that which might fairly be regarded 


as equivalent to a waiver of it, or where by his conduct 
or neglect he has, 


Delay is 
statu quo” and 
acguiescence.* 


The supreme ım- 


though perhaps not waiving that 
remedy vet put the other party in a situation in which it 
would not be reasonable to place him if the remedy were 
afterwards to be asserted: in either of these cases, lapse 
of time and delay are most material. But in every case. 
if an argument against relief, which otherwise would be 
just, is founded upon mere delay, that delay of course not 
amounting to a bar by anv statute of limitations, the 
validity of that defence must be tried upon PD 
substantially equitable.” ’” 

On the whole, the tendency of the Courts is to discour- 
age the plea of laches, unless somebody has been damnifed | 
by it, gus us oon en peces of limitation enacted 









| Athikaratu Namu Menon v. Era- 
- fhamikat Komu Nayar, I. L. R.. 21 
| Mad. 42 (1897); citing Erlamger v- 
— New Sombrero Phosphate Company. 
| LR. 3 App. Cas, 1218 ; Rochefow- 
—  eauld v. Boustead, L. R.. 1897, 1 Ch. D. 
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Mi S as was done in “the first of the cases last cited iR 
there had been a delay of nearly five years. And in the — = 
second of those cases it was added that no instance had — — 
been adduced in which, after full notice that the plaintif — = 


E» 


would take legal proceedings in the event of an injury — 
to his property, he has been deprived of any portion 
of his remedy against a defendant through a mere delay a = 
in bringing his suit, not being such as to induce 3 | 
able supposition of final acquiescence. Where ther 
has been delay the cause for it should appear upon the 


affidavits.* With regard to delay as affecting the — 





















mandatory Injunctions, v. post. E - E 
py The Court in granting an interim — — 


greater con- guided by the question of convenience or 
and will look at two things. It will mt a 
open et there is a bond fide contention between the parties, à 
junction: then on which side, in the event of — a succ stu 

result to the suit, will be the balance of 1 nene 

the Injunction do not issue, bearing in mind th uu 
e principle of retaining immoveable p operty rs 
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applying for the Injunction, of showing that his inconve- 
niente exceeds that of the defendant. He must make out 
a case of a comparative inconvenience entitling him to 
the interference of the Court. So also in the ease of per- 
petual Injunctions the consideration of the balance of con- 
venience and inconvenience is riot neglected by the Court. 
The principle is well settled that in granting or withhold- 
ing an Injunction, the Courts exercise a judicial discretion 
and weigh the amount of substantial mischief done or 
threatened to the plaintiff, and compare it with that which, 
the Injunction, if granted, would inflict upon the defen- 
dant. Where there is a right it cannot be limited by the 
religious prejudices of neighbours." 

The original jurisdiction to decree Injunctions was —— Feo 
based on the fact that Courts of Common Law could afford cow are 
no remedy at all or at any rate a remedy that was imper- obtainable by 
fect or inadequate to the circumstances ofthe case.‘ It usual remedy 
was a valid objection in all cases of applications for relief of breach of 
by Injunction that the party aggrieved had a full and "^ 
adequate remedy at law. Where it did not appear that | 
the remedy at law was inadequate, or that the party ag- UM T m 
grieved was entitled to more speedy relief than that which = © 
could be obtained by the ordinary process of a Court of e in. = 








Common Law an Injunction was refused. But the remedy — — 
at law must have reached the necessities of the case. Un. 





less such a legal remedy was shown, a Court of Equity P" — 


might have lent its aid by Injunction Were 2 m. i 
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Thus for example an Injunction would not be granted 
where damages were an adequate remedy ; or where the 
applicant had such a remedy by motion to quash, or st 
aside, the writ or order complained of, or by application 
to revoke a void order: or where an action at law was 
fully adequate and availaVle ; or where the party had is 
remedy by attachment, certiori, appeal, mandamus, or the 
like." In the same manner the Specific Relief Act provides 
that except in cases of breach of trust an Injunction can 
not be granted when equally efficacious relief can certainly 
be obtained by any other usual mode of proceeding. 

This provision is an enactment of the general principle 
that an Injunction, like Specific performance, is an excep- 
tional form of relief intended to supplement the defects 
of the usual mode of proceeding, and therefore applicable 
only where the ordinary remedy is either inadequate or 
not available. The exception relative to cases of breach 
of trust is grounded upon the fact that the beneficiary, 
being to the limit of his interest, the true owner of the 
property, has a right to restrain the trustee from dealing — 
with it on his behalf, otherwise than as a prudent owner — 
would deal with it.’ 

In the undermentioned case* the Surat City Munici- — 
pality served under section 82, clause (3), of the Bombay EF 
District Municipal Act (III of 1901), a notice of d = 
upon the plaintiff for house-tax due by him . The T 
tiff instead of proceeding under section 86 of the 4 


instituted a suit in the Civil Court for an Injunctic jon to 
restrain the Municipality from recovering the | m 7 
from him. The lower courts rejected the ¢ a ec 
ground that, an the plaintif hed SeN 


! Beach, Inj., $$ 26—30. 
2 Act I of 1877, s. 56, cl. (i) ; Noyna - 
age Agia maces E. M ER. 5 0k 
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Magistrate under section 86 of the Act, his suit was pre- 
mature. Held, that section 86 was permissive merely, 
and that it did not make it incumbent in every case upon 
a party complaining of an illegal levy of a tax by a Muni- 
cipahty to appeal against the action of the Municipahty to 
a Magistrate before suing in a Civil Court. But Aeld, also 
(confirming the decree), that the Injunction prayed for 
in this case could not be granted. By section 56 of the 
Specific Rehef Act an Injunction cannot be granted where 
efficacious rehef can be obtained by any other usual mode 
of proceeding. Section 86 of Bombay Act ITI of 1901 
gave a remedy to the plaintiff, bet instead of resorting 
to it. he filed this suit for an Injunction. It was discre- 
tionary for a Court to grant an Injunction and that dis- 
cretion must be exercised judicially with extreme caution 
and only in very clear cases. This was not a case of that 
kind. 

Repeated violations, however, of an established legal 
right cannot in ordinary cases be adequately met by 
damages, nor can these damages be satisfactorily as- 
certained.' 

Where a suit” was brought to obtain an Injunction re- 
straining the defendants from building an indigo factory __ 
on the land leased to him, it was argued that if the erection _ 
of an indigo factory renders the land unfit for the purposes 
of the tenancy, the plaintiff is under section 25, clause (a) — 
of the Bengal Tenancy Act, entitled to eject the tenant | — 

_ and that is a more complete remedy than a remedy by way -— E = 
of Injunction. And if that is so, the Court should not en- = 
|  tertain a suit for the less Mars n The € Cc — à 








; - . 
S04 i LT . Lue x us A 
s > — — "5 "e Lu Z 
| . á - aa R " VES - 
e > "E p ¢ m q ~ hd 
- : - » 





128 INJUNCTIONS GENERALLY. 


this contention has several answers to it. One of them — 
is this: the landlord may not want to eject the terfant- 
but may be content to have the land prevented from 
being chanced prejudicially to his interest or being render 
ed unfit for the purposes of the tenancy, and there is no 
reason why he should not be allowed to claim this lesser 
remedy. Then in the next place the plaintiff here m 4 
co-sharer landlord, and unless his other co-sharers joined 
he could not, regard being had to the provisions of section 
ISS of the Bengal Tenancy Act, maintain a suit for eject 
ment of the tenant. There is nothing in section 54 of the 
Specific Relief Act to show that an Injunction is not claim 
able in a case like the present. On the contrary illustra- 
tion (k) of that section, if not quite in point, shows that 
the Legislature did not intend to exclude cases like the 
present from the scope of section 54. = 
The Court should not by refusing an Injunction and 
allowing compensation let a — put a value o 
money's worth on another man’s property and deprive - 
him of it against his will. The Court in the last E 
case observed as follows :—** Section 54 of the Specie = 
Relief Act lays down in effect that a perpetual Injunction — 
shall not be granted where the Court finds that the inva- — = 
sion by one man of another man’s right to property “3 
such that pecuniary compensation can afford . 
relief. But where a man builds on another man's [ 
perty against the will of the latter or without his « = 
the invasion is practically one where —— pans 
sation cannot be regarded as adequate —— 
is, in such a case, not only deprived of the p 
is also deprived pace of — user « 
entitled to make. s 
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in such a case and how can it be said that an award of com- 
pensation can do justice to the owner who loses the pro- 
perty, and all opportunity besides of using ıt for purposes 
which he may consider profitable, or beneficial to himself ? 
The principle epon which such cases are to be decided was 
enunciated by Lord Selbourne, L. C., in Goodson v. Richard- 
son! where he said: ‘I cannot look upon this case other- 
wise than as a deliberate and unlawful invasion by one 
man of another man's land for the purpose of a continuing 
trespass, which ts in law, a series of trespasses from time 
to time to the gain and profit of the trespasser, without 
the consent of the owner of the land, and it appears to me 
as such to be a proper subject for an Injunction.” And 
there he distinguished between such cases and cases of 
ancient hghts and covenants. In the former one man 
appropriates to himself and uses another man’s property ; 
in the latter one man does something upon his own pro- 
perty which exposes him to an action by another man 
The Courts lean towards compensation in the latter class 
of cases because the wrong is done by the wrong-doer upon 
his own property. It would not have been a wrong, but 
for the fact that his right of free user as owner happens to 
be subject to the right acquired by another man for 
the enjoyment of his property and restricting the absolute 
nght of property of the former. In such a case when any- 
thing is done in violation of right limiting another man's 
nght of ownership. the Court naturally has to consider 
whether the violation can be compensated bv damages. 
But it is a different thing when a man illegally builds upon 














another man’s land, or builds in such a way as to over- 


hang a portion of it. There, to use the words of James, 





L. J.. in Goodson v. Richardson, he is taking that which was 





not his for the purpose of eb aries — 
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of the real owner. That is taking another man's property . 
improperly both morally as well as legally. Relief by 
way of compensation in such a case is tantamount to s 
lowing a trespasser to purchase another man's property 
against that man’s will. On no principle of law or equit 
is that allowable and the current of decisions whether hem — 
or in England is opposed to it. 

§ 31. After the establishment of the legal right and of 
its violation, the plaintiff may claim a perpetual Injunction 
to prevent the recurrence of the wrong. An interlocutor 
Injunction is not decisive upon the merits of the case, bu — À 7 
a perpetual Injunction being in effect a decree is — 
sive upon all parties in interest. The jurisdiction B 
founded on the equity of relieving a man from the neces 
sity of bringing action after action for every — 
his right and of finally quieting the right, after à case has = 
received such full decision as entitles the plaintiff oe = : 
protected against further trials of that right." E 

The aforementioned principles apply equally to a 
petual as well as to temporary Injunctions with the e - | 
ceptions hereinafter stated. Whereas upon an 
tion for a temporary Injunction, the plaintiff i is 
merely to show a clear primá facie case : in 
a grant of a perpetual Injunction, the legal right 
been established, as well as the facts of T Sea 
ened violation productive of serious damage. A 
nent Injunction is only granted when (1) some e 
lished right has been invaded, and C) ve 
accrued or must necessarily accrue from $ e. 
sion complained of? There must Mn 


injury to » char neal cu mos 


1 See Kerr, Inj., 42—48 ; Imperial © 
Gas Company v. Broadbent, 7 H. L., 
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a sufficient compensation. The conduct of the applicant 
and his agents must not have been such as to disentitle 
the applicant to relief, and the principles relating to delay 
and acquiescence? are equally applicable to the case of per- 
petual as to that of temporary Injunctions. 

However to justify the Court in refusing to interfere 
there must be a stronger case of acquiescence than is suffi- 
cient to be a bar upon the interlocutory application. The 
Court will not act upon light grounds against the legal 
rights of the parties. There must be fraud or such acquies- 
cence as, in the view of the Court, would make it a fraud in 
the applicant to insist upon his legal rights! The Court 
will consider the balance of convenience or inconvenience,‘ 
and will not grant a perpetual Injunction when equally 
 efficacious relief can certainly be obtained by any other 
usual mode of proceeding, except in case of breach of trust;* 
and will lastly in general, before exercising its jurisdiction. 
have regard not only to the dry strict rights of the plain- 
tiff. but also to all the surrounding circumstances of the 
case.’ 





§ 32. In addition to the preventive jurisdiction there — 


is super-added the power of the Court to grant a manda- 
tory Injunction, that is, an order compelling a defendant to 
restore things to the condition in which they were at the 
time when the plaintiff’s complaint was made. A manda- 
tory Injunction may be either temporary or 
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(1871). following Straight v. Burn. 
L R., 5 Ch. App- 163; we Act I of 
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and the principles regulating its grant are those which 
are applicable to preventive Injunctions, temporary or 
perpetual, as the case may be. It is granted generally 
on the same principles and Subject to the same condi- 
tions as a perpetual Injunction. When a mandatory 
Injunction is granted under section 55 of the Specific Relief 
Act two elements have to be taken into consideration: 
in the first place the Court has to determine what 
Acts are necessary in order to prevent a breach of the 
obligation; in the second place the requisite sci 
must be such as the Court is capable of enforcing: 
As already observed caution is required in the grant of 
all preventive relief. It has, however, been said thai 
the exercise of the power to grant mandatory Injunctions 
must be attended with the greatest possible caution, and 
that, although every case must depend upon its oE 
circumstances, the Court will not interfere except m 















cases in which extreme, or at all events very senous, — 


damage will ensue from its imterference being withheld. 
The tendency, however, of modern decisions is towards 
a less sparing exercise of the jurisdiction than 
formerly.* 
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of a breach of contract,* or of an obligation arising in tort 


So if a person by new building obstructs ancient — 


Injunction may be obtained -— — mee 


suspended until after a certain period - 
Smith v. Smith, 20 Eq.. 505: I Set. 
19. 

* Lakshmi Narain Bannerjee vw. 
Tara Prosanna Bannerjee. I. L. R.. 
31 Cal. 944, 949 (1904). 
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A mandatory Injunction may be issued in respect either 
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restraining him from going on with the buildings, but also 
ordering him to pull down so much of themas obstructs 
these lights A mandatory Injunction may be granted 
to restrain the publication of a libel, even though it may 
be shown not to be injurious to the complainants pro- 
perty.” It has been held in England that in exercising 
the jurisdiction by way of mandatory Injunction against 
acts in violation of contract, covenant or agreement, the 
Court looks to the express stipulation of the agreement, 
and is not, as in cases of trespass or nuisance, influenced 
by considerations as to the nature or extent of the damage, 
or the comparative convenience or inconvenience of grant- 
ing or withholding the Injunction; for that a man who 
enters into an agreement is bound in equity to a true 
and literal performance of it, and cannot be suffered 
to depart from it at his pleasure, leaving the other party 
to his remedy by damages at law.* It seems, however, 
in this country that, subject to the provisions of section 57 
of the Specific Relief Act, the principles governing the 








' Aet I of 1577. s 55, Hlustration roj$ Pestonps, L L. R., 10 Bom.. 390 
(a): and see Ratanji Hormasj Bottle- (1885); trespass, Jawatri v. H. A. 
walla v. Edals Hormasjit Bottlewalla, Emile, L L. R., 13 AIL, 98 (1890) ; Act 
8 Bom. H.C. R., 181 (1871): Ranchhod I of 1877, s. 55, Illustration (5) ; ouster 
Jamnadas v. Lall» Haridas, 10 Bom. by co-sharer; Shadi v. Anup Singh,  «— 
H. €. R., 95 (1873) ; Jamnadas Shan- LL EL, 12 AIL, 436 (1889) ; landlord 
kkarial v. Atmaram Harjivan, Ll. L. F, and tenant; Ramanadhan v. Zamin - 
2 Bom, 133(1577) ; Nandkishor Bal- dur od Rata, E: Xa Re. 16 Mad., 407 
gotan v. Bhagubhai Pranbhalabhdas, (1393) Breach of confidential com- — — 
L L R, 8 Bom., 95 (1883): Kadar- munication, Act I of 1877, s. 55, Mus- 
bhai v. Rahimbhai, I. L. F-, 13 Bom., trations (c), (f), (g); infringements of 








R.. 15 Bom., 474 (1894); ! d 3 
Coomaree Dossee v. Souda- ®* Act I of 1877, s. 55, n Ez 
2049 ve 05 the Bui pill tn dii MR D ; 


t, Shepherd v. Trustees of the Port < 
— — n S R 


oe 








Toe 
CENTRAL LIBRARY 


134 INJUNCTIONS GENERALLY. : ——— 


grant of Injunctions are the same, whether the acts sought - — 
to be restrained by a breach of contract or a tort. im —— 
both cases there must be no acquiescence and damages — 
must not be a sufiicient remedy,* and the restoration of - 
things to their former condition must be the only relief — — 
which will meet the requirements of the case. = 
Prompt action is essential if a mandatory Injunction: 

is the desired remedy.” Where a plaintiff has not brought 
his suit or applied for an Injunction at the earliest oppor 

tunity. but has waited till the act complained of by bim 
has been completed, and then asks for a mandatory Injane — 
tion, such an Injunction will not in general be granted - — 
The Court will seldom interfere to pull down a building — 
which has been erected without complaint,* and unes. — 
very serious damage would otherwise result will not orders, — 

building already finished to be pulled down*: though thy — 

Court will have — to the character of the buie 
sought to be removed ; and there is no rule which.pre, - — 
vents the Court from giving relief where the injury 59 = 

to be restrained has been completed before the comme 
ment of the action.“ Where the defendants thought fi 

to carry up a wall since the decree of the Lower t ex 
notwithstanding an appeal to the High Court, a mane 
ENIMNOA 1 was issued ducc ham to remove it? - E E 










































* See Act I of 1877, s. 12. 54. 

9" Ranchhod Jamnadas v. Lallu Hari- 
das, 10 Bom. H. C. R., 95(1873) ; Kerr, 
Inj., 49 ; Nandkishor Balgovan v. Bha- 
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Where a temporary Injunction had been granted against 
building it was held on appeal that it must be maintained 
on the principle that in such a case matters should be 
allowed to remain as far as possible in statu que. and that 
the defendant must not be placed in a position to say 
afterwards upon the basis of his own act that on equitable 
considerations demolition should not be insisted upon.' 

Mere notice not to continue to obstruct plaintiff's rights, 
is not. when not followed by legal proceedings, a suffi- 
ciently special circumstance for granting a mandatory 
Injunction.” The fact that the plaintiff has given notice 
of objection to what is threatened before it has been car- 
ried out, does not make the Injunction a thing of course.^ 
On the other hand, if the act complained of is continued 
or carried on after notice that it is objected to and the 
injury is of a serious nature, the jurisdiction will be exer- 
cised more freely than in cases where complaint is not 
made until after it is completed.* 

In the undermentioned case* plaintiff sued to restrain 
the defendants from erecting a certain door. The plaint 
also contained a prayer for “such other relief as the Court 
might think fit." After filing the plaint the plaintiff 
applied for an interim Injunction pending the hearing of 





the suit, which, however, was refused. The defendants 





thereupon erected the door, and at the hearing contended 





erection of the door and not for its removal when erected- 
the plaintiff could not obtain the — su. quie. 
. but must file a fresh suit. The. lower. Couxt | 
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suit, holding that on the erection of the door a new and 
different cause of action had arisen for which a fresh suit — 
must be filed on appeal. Held (reversing the decree and 
remanding the case), that on the suit as framed the Court 
could grant a mandatory Injunction for the removal of 
the door. The suit was rightly framed in the light of the 
circumstances which existed when it was brought. lt was 

the defendant's subsequent conduct which rendered & 
necessary that the plaintiff should be given as prayed for 

in his plaint, such other relief as the Court might think 8t 
The Court will take into consideration the comparative 
convenience and inconvenience which the granting of 
withholding the Injunction would cause to the parties 
But if the plaintiff has sustained an injury which can be 
effectually remedied in only one way, it is in general no — 
ground for depriving the plaintiff of relief that the defen —— 
dant will suffer more by the issue of an Injunction than 
the plaintiff, if his claim could be reduced to money, 
suffer by being awarded merely a money-compensation-- 
It hes upon the defendant to show and prove the defence — E 
that the right has been lost by reason of —— 
delay... A mandatory Injunction should not be granted - — 
against a trespasser compelling him to come on — 
land on which he had trespassed to remove an ener à 
ment made thereon by him.* 

A mandatory, like any other, Injunction — be e 
forced by execution of the decree in ape it was 3 ve 
A suit will not lie for damages for non-complian 
the Injunction.” 

































| Kerr, 49. 
> Jamnadas Shankarlal v. Atmaram 
Majin. L L. R..2 Bom., 133, 139 
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$ 33. Where a suit is brought to obtain an Injunction 
and the facts disclosed are such that the plaintiff is entitled 


Relief which 
y be given 

in a suit for 

an Injunc. . 


to some relief. that relief will be one of three ascertained tion. 


forms, namelv : (1) an Injunction ; (2) damages ; (3) a 
combination of an Injunction with damages. The Court 
cannot compel a plaintiff who is entitled to its aid by 
[Injunction or damages to accept some other form of 
relief than those abovementioned. 


lf upon a consideration of all the facts and of the prin- a Injune- 


ciples regulating the grant of preventive relief an Injunc- 
tion is the appropriate remedy, the Court will issue an 
Injunction temporary or perpetual aptly formed to meet 
the requirements of the particular case. The granting of 
preventive relief is entirely within the discretion of the 
Court. The principles upon which the Court exercises 
this discretion have been dealt with in the preceding pages.’ 


If the Court be of opinion that looking to, these prin- (i) Damages. 


ciples the case is not one for which an Injunction is a fit- 
ting remedy, it has a discretion to grant damages in lieu 
of an Injunction." The grounds upon which this discre- 
tion to grant damages in lieu of an Injunction should be 
exercised have been the subject of discussion in several 





reported Indian cases. Formerly the Court of Chancery _ 


had no inherent power to ascertain the amount of damages 
sustained by reason of tortious acts unattended with pro- 
fits to the wrong-doer. The jurisdiction to give and assess 
damages in respect of such acts was first conferred on 
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Injunction in cases falling within its jurisdiction: i 
that Act it has had to exercise the same di 

power when the question has arisen whether 
preventive relief should be granted. The 
of that Act does not appear to have received n  — M— 
deration until the cas» of Aynslew v. Glover." The ae — 
cussion it then received makes it unnecessary to refer to | 

earlier authorities. The Master of the Rolls in that = e 
after discussing the earlier decisions which dout 
a great variety of opinions, expresses his own view to i 
‘that whenever an action can be maintained at law si 
really substantial damages, or perhaps I —— 
siderable damages, can be recovered at law, — 
jen tion ought to follow in ec-ca an mya ~<a — 
sally. He theni in only one way, it is in ge 
out that tl depriving the ⸗ wér vo ine Court pi 
discretiona ffer rj ostitute —— in cases in wi sum 
‘before the passing of the Act this Court would have gras — 
ed an Injunction,’ expressing an opinion that it t is s xx 
sonable discretion’ and must depend upon the s} 
cumstances of each case whether — p ese. 
to the plaintif being xd a d nature ( 
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the discretion vested in the Court of Equity of awarding 
damages in lieu of an Injunction should be exercised. In 
Holland v. Worley.’ Mr. Justice Pearson, after referring to 
the above decisions by Sir G. Jessel, laid down the rule, 
which he said he thought would be in accordance with the 
view of the Master of the Rolls. that in those cases fof 
infringement of easements) where the injurv would not 
be so serious, where the property might still remain the 
plaintiff s and be as substantially useful to him as it was 
before, the Court may, if it thinks fit, exercise the discre- 
tion given it by the Act.“ 

In the case last cited it was, however, said’ that the 
question, whether damages are a sufficient compensation 
does not present itself to the Courts of this country in pre- 
cisely the same manner and form as it doe- to a Court of 
Equity in England. This latter Court in ^ arding dam- 
ages under Lord Cairns’ Act exercises a —iscretionary 
power in departing from the specific relief which it had 
hitherto exclusively afforded, and could scarcely be ex- 
pected to take so broad a view of the subjects as the Courts 
of this country whose duty it is under the Specific Relief 
Act not to grant an Injunction where damages afford 
adequate compensation. — 

The power of the Courts of India to grant a per- 
petua! Injunction is determined by the Specific Relief Act — 
I of 1377. section 54.* It is to be remarked that this limi- 
-tation of v" pus of —— an —— is identical <= 
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England has always asserted the jurisdiction of granting 
preventive relief in cases of this nature. 'n Attorney- 
General v. Nichol,’ Lord Eldon says * that the foundation 
of the jurisdiction appears to be that injury to property 
which renders it in a material degree unsuitable for the 
purposes to which it is now applied, or lessens consider 
ably the enjoyment which the owner now has of it. The 
Court considers that injury of this nature does not admit 
of being measured and redressed by damages. ' In Straight 
v. Burn,* Lord Justice Giffard says : * I take the course of 
this Court to be, that when there is a material injury to 
that which is a clear legal right, and it appears that dam- 
ages, from the nature of the case, would not be a complete 
compensation, the Court will interfere by Injunction.* 
'" Now, it is to be observed that the Specific Relief Act 
whilst laying down the general principles upon which such 
relief may bé^granted, still leaves it entirely in the disere- 
tion of the Court whether the Court will give relief by 
Injunction or damages, and in so doing, has placed the 
Court very much in the same position as the Court of Chan- 
cery found itself after the passing of Lord Cairns’ and 
Mr. Rolt's Acts, which enabled that Court to award 
the plaintiff compensation in lieu of, or in conjunction with, az 
preventive relief. Sir G. Jessel discusses the effect of the ~ 
former Act upon the practice of the Court in Aynsley V. - = 
Glover.* He says: ‘‘ It will deserve the most serious con- p 
sideration hereafter as to what class or classes of cases — 
this enactment is to be held to apply. — — 
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! 16 Ves. Jun. 342. And sce X SeMRO — 
Jackson v. Duke of Newcastle, 3 DeG. — — v 
& J.. 275, per Lord Westbury, whose 
statement of the law was adopted by 3 Dhunjibhoy | 
Lord Hatherly in Dent v. Auction — 1. L Be 13 
Mart Co., L. R., 2 Eq.. 238; cited - at pp. 259, 260. — 
Spang hue ——— ms : 








INJUNCTIONS GENERALLY. 141 


so wide and so long, it never could have been meant, and 
I do not suppose it will ever be held to mean, that in all 
eases, the Court, of its own will and pleasure or at its own 
mere caprice, will substitute damages for Injunction. I 
am not now going, and I do not suppose any Judge will 
ever do so, to lay down a rule which, so to say, will tie the 
hands of the Court. The discretion being a reasonable 
one should, I think, be reasonably exercised, and it must 
depend upon the special circumstances of each case whe- 
ther it ought to be exercised. The power has been con- 
ferred, no doubt usefully, to avoid the oppression which is 
sometimes practised in these suits by a plaintiff who is en- 
abled—I do not like to use the word ‘extort’—to obtain a 
very large sum of money from a defendant merely because 
a plaintiff has a legal right to an Injunction ; I think the 
enactment was meant in some sense or another to prevent 
that course being successfully adopted. There may be 
some other special cases to which the Act may be safely 
applied, and I do not mtend to lay down any rule upon 
the subject.' 

** No doubt the jurisdiction of the Court of Chancery 
in question of relief by Injunction, &c., as stated by Lord 
Eldon in Attorney-General v. Nichol,’ and explained by 
V C. Wood in Dent v. Auction Mart Co.» and by 
Sir G. Jessel in Aynsley v. Glover,* is treated as existing — 
where substantial damages would be given by a Court of  . 
law. But the Courts of this country have the jurisdiction _ 
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hoth of a Court of Law and Equity, and in the exercise | — 


the discretion will regard the * inateriality ` of the injary — 
m the sense in which that expression was used by Sir 6G — 
Jessel in Smith v. Smith.’ and which, as pointed out by Fry, — 
J.. in National Provincial Plate Insurance Company A 
Prudential Insurance Company, means something moe 
than is sufficient to give the Court jurisdiction to grant an - 
Injunction and may depend on all the circumstances of — 
the case.""^ Acquiescence is one of those circumstances — 
and its existence may induce the Court to give damages - 
instead of an Injunction,^ or may preclude the — J 
of even nominal damages.” 

Section 54, clauses (b), (c) and (d) of the Specific Rebel = 
Act, states (subject to the discretion of the Court as pm — — 
vided by section 52) the cases in which a perpetual Injane- i 3 
tion may be granted where the defendant invades 9€ —— 
threatens to invade the enjoyment of property. Ina o 
plying these provisions the Courts will do well to be guided = 
by the decisions of the Court of Chancery in 
which, it cannot be doubted, are the source from - 
the above provisions have been drawn.* And the & 
general principles apply to the granting of a ter 
as to a perpetual, Injunction.’ _ But in following i 
Holyoake 04 — ai — Birming- Same time it was 
ham Raibeay Co. 5 Railw. Cas., 421; was entitled to substan 
Krehi v. Burrell, 7 Ch. D.. 551 - 11 Ch. Dhaunjibhoy — Omri 
D, 146; Holland v. Worley, 26 Ch. hes. LL. F, 13 Bom., 23 S 
D.. 578; Greenwood v. Hornsey. 33 Ch. * Ranchhod Jame 
D, 471 ; otherwise where a monev- 


Payment is an adequate consider- 
ation; Allen v. Ayres. W. N., 1584, 
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provisions the terms of the Indian Acts and Codes and the 
constitution of the Indian Courts must not be overlooked. 
Moreover as pointed out by West. .J.,' it is not easy to re- 
concile all the English cases on the question of Injunction 
as opposed to damages : the question is one of degree, and 
the whole of the circumstances are seldom or never stated. 
The Court has under that section jurisdiction to grant 
an Injunetion in those cases where pecuniary compensa- 
tion would not afford adequate relief. The expression 
"adequate relief "" is not defined, but it is probably used 
in the sense in which Kindersley, V. C., used it in Wood v. 
Sutcliffe’ as meaning ** such a compensation as would, 
though not in spec, in effect place the plaintiffs in 
the same position in which they stood before." It does 
not, however, follow that in such cases a plaintiff is en- 
titled as of mght to an Injunction. Under the Specific 
Relief Act the Courts are given a discretion to grant or 
withhold an Injunction, as in England they have a discre- 
tionary power to award damages im lieu of an Injunction. 
In this view of the law, the Court has to consider in each 
case not merelv whether the plaintiff's legal right has been 
infringed, or even materially infringed, but also whether 
under all the circumstances of the case he ought to be 
granted an Injunction as the proper and appropriate 
remedy for such infringement. ' It must appear from the 
nente In quicenss in dab Gane TIN KH See = 
ence or obstruction complained of is not a = Sinak but = 
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Even if it be difficult to suppose that pecuniary damages 
would not afford adequate relief, it should be shown that 
there is some standard for ascertaining them." If there be 
no such standard and the case is otherwise a proper one, 
an Injunction will issue.* But it is not sufficient to pre 
vent the granting of damages that the enquiry is one of 
ditheculty and the result must to a great extent be matter 
of opinion, provided that there are data upon whic 
experienced persons may form an estimate.” Section 5 
sub-section (6) of the Specific Relief Act, has application 
to such cases as are referred to in the Illustrations (4) and 
(7)* to the section where there is no possible standard with 
reference to which the contemplated injury can be com 
pensated rather than, for example, to a case of injury te 
property like a house occupied by its owner in danger of — 
being deprived of its ancient light.* As pointed out in the 
case last cited, the threatened disclosure of a confidential ~~ 
communication is an illustration of the class of cases re | 
ferred to in section 54, clause (b). 

As already observed the determination of the question - 
whether relief by Injunction or by damages shall be grant- 
ed depends upon the circumstances of each case. Some 
examples however of the application of these — 
are here given. Thus it was held that the — oi 
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said. "further the injury i* one of a 
the very nature of the easement (of 
water) it would be impracticable to 
estimate an adequate compensation 
in pecuniary damages as a proper 
substitute for the relief by injunction. 
2 The Land Mortgage Bank of 
Bue v. Sheeley Hobbies, E, ie 
|. R., 8 Bom. at p. 48. 
. & 9 Act I of 1877 =. 54 cl (b) | 
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his house by the defendant, notwithstanding notice from 
the plaintiff, so as to darken some of the principal rooms of 
the plaintiff's house, making them unfit for occupation 
during the day without artificial light, was an injury 
which could not be adequately redressed by an award of 
damages. So also any act by which the control of light 
and air are taken out of the hands of the person entitled 
to them. or by which the access of light and air to the win- 
dow of a dwelling-house is interfered with, is prim facie 
an injury of a serious character. When a defendant, 
therefore, without leave or license, took possession. of the 
plaintiff's window as completely as if he had blocked it up 
altogether it was held that the injury was not reparable 
by damages.” 

But when the plaintiff has no other than a pecuniary 
interest in the premises and would always have been satis- 
fied with a liberal solatium for its violated rights, damages 
may properly be substituted for an Injunction.” 

An obstruction to a right of way has been held to be a 
real and substantial inconvenience entitling to an Injunc- 
tion.* A forced joint occupation of an undivided dwelling- 
house of a Hindu family by an intruder, even though Ra 
parcener, is an injury for which pecuniary damages would | 
not be compensation.” If the Court sees that the damage © 
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caused to the plaintiff by the act complained of i 
stantial and trnfling. it will hesitate upon imposing an 
obstacle m the wav of a company, such as a Railway 
pany, serving the interests of the general publie" ` 
certain persons sued for an Injunction and for & 
tory decree as to their title to free access with their = 
to certam sacred shrines and to receive a MEO 
their patrons unfettered by certain rules which had E 
this title, it was held that they were entitled to suba —— 
decree as also to further relief by way of : 


















enjoyment of property, and the invasion — at 
pecuniary compensation voo not ie 0 = 
In a suit for a mandatory Injunction to remove & * E 
it was said that if the plaintiff had quietly F 
the building of it and had only objected on its 
the Court should award him damages only.* 
In the case of obligations arising from contract th 
wil be guided by the rules and provisions n | 
— Th of RÀ — aa = = 
performance; and will, if the case be otherwise pro — 
grant an Injunction where it would decree sj 
ance." It follows therefore that an Inj 
— Tied gavarn sia bees "on 
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to prevent its breach.' When a contract comprises both 
an affirmative and a negative agreement, though the Court 
mav be unable to compel specific performance of the first, 
it may yet grant an Injunction to perform the-latter agree- 
ment. And so when the defendant in England agreed 
with a Railway Company to serve the latter exclusively 
for four years in India and having come to India at the 
expense of the Company and served it for two years left 
its service for that of another employer, it was held that 
the plaintiff company were entitled to an interlocutory 
Injunction restraining the defendant from serving others, 
in that pecuniary damages would not adequately compen- 
sate the company for the defendant's breach of contract.* 
A person may contract himself out of the remedy by 
Injunction as where he has agreed that the remedy in 
respect of the breach of an agreement shall be in damages ; 
in which case the Court will not grant an Injunction.* 
Prim? facie any purely mercantile contract is one admit- 
ting of compensation in money." But, of course, it may 
be shown that under the pertioslat cce 
is otherwise. 

If money-compensation is the proper form of relief, wi 
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should obviously be compensation measured by the right- — 
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infringed. It is only in respect of this that the plaintiff 
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injunction and must comprise as well the damages for —— 
wrongful acts continued up to the time of trial as for those —— 
which had taken place before the issue of the wnt.’ E E 
the wrongful act has come to an end before the trial, the | — 
Court has jurisdiction nevertheless to assess the whole #2 
the damages accrued. When an action is brought for - 
Injunction in respect of a threatened injury and no 
actual wrong has been committed by the defendant, the — — 
Court has no jurisdiction to give damages in substitution E = 
for such Injunction.’ LE = 
If the Court be of opinion that a plaintiff is entitled to 
relief, but that damages and not an Injunction is the | 
appropriate remedy, it must award damages, or order an- = 
enquiry as to damages. It cannot dismiss the plintifs — 
suit. In England, formerly, if a bill in Equity wer — 
dismissed, the plaintiff would have had his suit at law for — — 
damages. In this country, however, a new suit would —- 
not lie, and consequently when the plaintiff is held ntitie = ES 
to a remedy the appropriate remedy should be awarded” 
It is no objection to the grant of damages that they M 
not been specifically prayed for; they may be had w 
the prayer for general relief.* Noris the right o dan ag gi 
lost because performance has been obtained fre 
en aiaa Un eee eari 200 
"expe aries i 
—— 
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Thus a sum may before judgment be agreed upon as 
satisfying the claim to which the plaintiff is entitled 
to as damages, it being left to the decision of the Court to 
deal with the question as to whether an Injunction should 
or should not be granted under the circumstances of the 
case; ora similar agreement may be entered into, leaving 
it to the decisions of the Court whether the plaintiff be 
entitled to any relief whether by Injunction or damages. 
If there be no agreement as to the amount of damages, 
the Court may itself award damages to the plaintiff, or 
order an enquiry as to damages.! An enquiry as to the 
damages will not, as leading to greater expense, be directed 
where there is no difficulty in assessing the damages. but 
the Judge will himself assess them at the trial? Where 
enquiry as to damages would have been costly and in any 
case a decree for damages against the defendant would 
not have been of much value, the Court, under the 
particular circumstances of the case, awarded nominal 
damages only. Where no issue as to damages is 
framed or tried by the Lower Court, the Appellate Court 
may refer to the case back to the first Court for the trial of 
an issue as to damages under section 566 of the Civil 
Procedure Code ;* or may itself determine the same.* 
Damages may be combined with a limited Injunction. {ii 
Though this form of relief, which is expressly provided for 
by Lord Cairns’ Act, is not mentioned by the Specific 
Relief Act, it may yet be awarded where the —— 




















! Ib., at p. 264. | 
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nuisance the Original Court had granted such an Injunction a l 
the order was upheld by the Appellate Court, which ob- - E 
served as follows :—^* In the present case damages have = 
been combined with a limited injunction. This —— 





combination of relief is not expressly provided for in the 
Specific Relief Act. But by section 52 of the Act, prey 3 
ventive relief is granted at the discretion of the Court” 

By section 54 * an Injunction may be granted to prevent > = 
multiplicity of judicial proceedings,” which embraces a i = 
well repeated suits by the same plaintiffs as a series by 3 
different plaintiffs. On the other hand, section 56 says an 
Injunction cannot be granted ‘ when equally efficacions | 
relief can certainly be obtained by any other usual — = 
of proceedings.” A mere award of damages in this case - 
would not prevent future claims for future in jer 
Preventive relief may, therefore, properly be given, ww 
being given to a certain extent, it appears that for = 
residual injury which, as the learned Judge below —— 
found, is really small, damages will afford an Am 
relief —equally efficacious as relief, though not so € s 
in delivering over the defendants to the tender mercies ie 
the plaintiff's company. The judgment of — 
in the Stockport Waterworks Company v. Potter, ‘s 
it is an important ingredient in the wrong oc 
carrying an offensive business, if all possible 1 
measures are not adopted. We think ba = 
prescribe such measures as the condition of ec 
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submitting to an injunction which will apparently close 
their factory. If the defendants submit, the plaintiffs’ 
company cannot complain that in addition to damages it 
obtains a further discretional relief, leaving it to the 
necessity of further litigation only should a reasonable use 
of their premises be exceeded in future by the defendants. 
The modified conditional injunction framed by the learned 
Judge below is calculated in its intention to provide the 
requisite remedy in this case by reducing the annoyance 
caused by the working of the mill to such a moderate and 
perhaps irreducible minimum as will be fairly compen- 
sated by damages for the premises occupied by the plain- 
tiff's company affected by it. [t will only be necessary 
to mould the wording so as distinctly to provide against 
any increase of smoke, cotton, fluff or noise of machinery 
beyond what subsisted at the date of the decree (see Gold- 
smid v. Tunbridge Wells Improvement Commissioners), and 
to add that the injunction does not free the defendants 
from any necessity they may be under of working always 
so as to cause the least annoyance reasonably possible to 
the occupants of the premises with respect to which the 
decree is made. It may be that inventions will be made 
by which the now inevitable annoyance may be easily 
diminished ; and should a right then arise for the neighbours 
to a working of the mill so as to be less offensive, they 
ought not to be precluded from that right by an injunction 
intended for their benefit.” 




































152 





to accept some other form o relief. EB 
mentioned case' the plaintiff complained that the defendi ii E 


ants intended to build so as to obstruct the pasg 


Ses 





ing. The Sabordinate J — pakai the Injunction - 2 
prayed. The defendants appealed to the Joint Judge who — 
amended the lower Court's decree by ordering the remo 
of the Injunction, and directing in its stead a pew windon 
to be opened by the defendant in the plaintiff's house to - 
the east of the window in question, the light into which - = 
would not be interfered with by the defendant's house. - E- 
The High Court on appeal reversed this decree, h E 
that the plaintiff had an absolute and indefensible # 
to the easement which he had acquired, and the only 
sible question was whether an Injunction or damages w: 
the appropriate remedy under the circumstances | 
particular case,and that the form of relief which h 
given by the Joint Judge to the plaintiff was : 
the — could not be compelled to — 
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$ 35. The means by which an Injunction is obtained Means by 
as also all other rules of practice governing the issue of junction mim vi 
this form of relief, constitute a portion of the general law al 
relating to the procedure to be followed in civil suits, and 
are to be sought for in the rules and practice of the High 
Courts and the provisions of the Civil Procedure Code. = 
The rules relating to the obtaining of temporary Injunc- i "E 
tions only are dealt with in this Chapter. Perpetual -A 
Injunctions are obtainable by decree made at the trial, ig Bu 
and the practice relating thereto is the same as that which - 
— — of decrees granting other ur sp ki — ^ T F ie 
3 i juin wil, as adored only bn 
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obtained : though possibly in extremely urgent cass 
the Court may, in accordance with the English practice, — 
grant an Injunction before the filing of a plaint opon de = 
plaintiffs undertaking to institute a suit forthwith.* In 
actions for an Injunction, as in other actions, the rale -— 
applies that all persons interested in the subject-matter — 
should be made parties to the proceeding on either the —— 
one or the other side of therecord.' As a general me 
an Injunction should be specifically prayed for when the —— 
obtaining of that relief is a substantial object of the : 
action ; though leave will be given to amend the plaint by = 
adding a prayer for an Injunction and an Injunction my == 
be granted at the hearing of the cause though not prayed — 
for in the plaint.' So after decree parties to the suit of 
persons who have or may come in under the decree ia 
be restrained from taking proceedings contrary to de — 
‘decree or violating its spirit without any prayer for LR = 
Injunction.” When the plaint has been be A 
summons is issued to the defendant to appear una 
the plaintiff's claim.* 

(li) in urgent As a general rule, notice of an Ron mi 

e Él Injunction must be given to the opposite porte. | 

Pa out notice, Cases where the object of granting the J 


oo gemi be defeated by delay, in urgent cases of th 
ance. 
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mischief and in cases where notice of an intention to 
apply for an Injunction might lead to the commission of 
the act before the time for hearing a motion on notice, 
an Injunction may be granted er parte before or after 
the appearance of the defendant to the suit.’ In very 
pressing cases an Injunction may be applied for er parte 
before service of the writ of summons.’ 

An Injunction is granted er parte and without notice 
to the opposite party only in cases where considerable 
mischief might ensue, if the issue of the process were 
delayed, until notice should be given to the party against 
whom it is sought. The power to issue an er parte In- 
junction no doubt exists but the greatest care should be 
employed in its exercise. There may be instances 
where the injury is so great that an ex parte Injunction 
is necessary but the Court should, if possible always 
require notice, however short to be given.“ ‘‘Such an 
Injunction on the application of one party, and without 
previously giving to the person to be affected by it the 
opportunity of contesting the propriety of its issuing, is 
a deviation from the ordimary course of justice, which 
nothing, but the existence of some imminent danger to 
property, if it be not so granted, can justify. A case_ 
therefore, of irremediable mischief impending must be 
made out. By this is certainly not meant necessary and 
inevitable destruction, but great and serious danger not 
capable of being averted probably. duly bie. spi — 
The Court with a pope ae guarded. sho. sed 2 
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rule which requires that a full communication should be 
made to the Court, which grants the Injunction, 9f all 
material facts which might influence its decision.” As 
observed by Sir Lawrence Peel, C. J., in the case already 
cited, the Courts have guarded the practice of ex parte 
Injunctions by the rule which requires that all matenal 
facts should be disclosed. So where a motion was made — — 
on a partial statement of the facts and the dissolution of 
the Injunction was resisted on a case not then made, —— 
it was said that, if the Court allowed this, it would 
encourage the suppression of important facts and the Court 
dissolved the Injunction, and held that where a fact is 
not communicated which would, if communicated, have 
prevented the issue of an ex parte Injunction, the 
Injunction, will be dissolved, even though a fraudulent 
suppression be not made out.” It is a general rule, there 
fore, that on an ex parte application for an Injunction 
the material facts must be fully and fairly stated to the 
Court. If the Court be of opinion upon an application — 
ex parte that the case is not so urgent as to require aM 
immediate interference, it will either grant a rule — 
or order notice of the application to be served on aS 
defendant. = 
In other than urgent cases justifying the issue M x 
er parte Injunction, application should be made € == 
filing of the plaint and before, or after. — pe =: 
defendant for a rule nisi which is then served u = 
defendant calling upon him to show cause why an Ir — = 
tion should not be awarded, when, if no cause be ao —* — 


i Freeman v. McArthur, 2 Taylor —— HE 
p un 10, 25, per Peel, C. J.. McA wr, Sup - 
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the rule is made absolute ; or, as is more commonly done, 
the opposite party should be served with notice of motion 
for a particular day. In cases where danger is imminent 
{though not so imminent as to justify the issue of an 
ex parte Injunction), leave will be given before the ap- 
pearance of the defendant upon filing the plaint to serve 
a notice of motion or a short notice.’ If the plaintiff has 
not a case for an ez parte Injunction, or for an applica- 
tion to serve a short or other notice of motion, then the 
motion for the Injunction must be brought on in the 
same way as other ordinary motions, namely, on the day 
appointed by the Court for hearing motions. After the 
defendant has appeared. the general rule is that an 
Injunction can only be moved for on notice of motion, 
but if the threatened danger is imminent, and would be 
irremediable, the Court will grant an Injunction without 
notice of motion. The rule laid down by the Civil 
Procedure Code is that the Court must in all cases, except 
where it appears that the object of granting the Injunction 
would be defeated by the delay, before granting an 
Injunction, direct notice of the application for the same 
to be given to the opposite party." So where a Court 
made an order granting a temporary Injunction under 
section 492 of the Civil Procedure Code without directing 
notice of the application for an Injunction to be issued 
to the other side and its order eene way cf sake = 
property in execution was passed ex parte without the — 
other side being given mE meon es show cause, Lo — 
was held that the — was irregu x — See T e 
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Where an Injunction is granted without notice, the 
aggrieved mav apply either to have it discharge -— 
section 196 of the Civil Procedure Code, or he ms na 1 
But the former appears to be the proper ¢ 
taken in such a case. No appeal lies from an o 
ing to issue an Injunction without issuing notice $ 
opposite party." Notice of motion should be re * 
parties interested in the question raised by the m —— 
Unless where substituted service is ordered, the mo -— 
is served personally, and may be served on one 
after the appearance of the party to the action. - 
the hearing of the motion it appears that there ha 
no proper service. or that service of notice has o 
made on a party entitled thereto, the Court w 
dismiss or adjourn the hearing of the applica ion 
notice of motion should be entitled in the cam is 
it is made and should state on — 
is to be made, the day on which a l 
and the nature of the order asked for. & 
given though not aked jor by the notnm E 
interim orders. § 36. Instead of issuing an inju a the 
instance the Court may grant an interim c . à ! 
i the defendant is restrained until after a 
! named, liberty being given to the pli 
of motion for an Injunction for the day 
| Interim orders are 
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case for giving short notice of motion for an ' Injunction, 
and for protection in the meantime. The interim order 
is therefore an Injunction or restraining order, obtained 
er parte, to be in force until after a day named, with 
liberty (if required) to serve a notice of motion for ap 
Injunction on the day before that day, when the ques- 
tion of the right to an Injunction would be disposed of, 
on the notice of motion.’ Interim orders are generally 
granted upon an ez parte application for such order with 
liberty to serve notice of motion, or upon a motion for 
a rule nist. 

An interim Injunction may be applied for on the pre- 
sentation of the plaint. Where this had been done and 
Counsel appeared for the defendants and it was objected 
that, the application being for an interim Injunction, the 
defendants could not be heard, the Court, under the 
particular circumstances, considered that the defendants 
should be heard.* 

Though an application for an interim Injunction may 
be rejected, the Court may grant a rule nisi for an In- 
junction in the terms as prayed.' An interim order and 
a rule nis? may be, and ordinarily are, granted at the same 
tume.^ And upon the hearing of the rule the interim order 
be made absolute” 
promise the rule and :n£er:m Injunction may be ordered 
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tume the rule will either be made — or | de 
(terim Injunction and rule will be discharged! * E 
on enm $ 37. An Injunction may be, and often i». give = 
withheld upon certain terms or conditions only, of wit 
the most frequent is the usual undertaking as to dam 2 
In doubtful cases where damage may be occasioned to the 
defendant, in the event of an Injunction or ? 
restraining order proving to have been wrongly f 
the Court will require the plaintiff as a condition of it 
terference in his favour to enter into an undertaking t 
abide by any order it may make as to damages. So als 
the Court may require the defendant to enter into @ 
as a condition of withholding an Injunction.* 
Section. 49° of the Code enacts that the Court m 
order grant an Injunction under that section on sue 
terms as to the duration of the Injunction, — 
count, giving security or otherwise, as the Court à 
fit So a plaintiff's application for an Injunctin th 
defendant be restrained from taking possession u 
decree of an undivided moiety of a family dwel 
was granted on the terms that he should offer in hi 
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undertaking, until further order, to pay into Court month- 
ly a certain sum to the credit of the cause and undertaking 
to abide the order of the Court as to the fair amount of 
rent to be paid to the defendants for the use of the dock, 
and to pay any damages which the defendants might sus- 
tain by reason of the order, and further to give over to the 
defendants full and complete possession of the dock on a 
date named. Upon appeal the temporary Injunction in 
the last cited case was modified and the undertaking varied. 
The Court refused to restrain the defendants from bring- 
ing a suit to recover possession, but restrained them from 
executing any decree which they might obtain therein 
until the plaintiffs should have had a reasonable time 
within which to complete the repairs of and to remove a 
vessel of theirs which was in the dock at the date of the 
suit. and, upon the plaintiffs undertaking to give the de- 
tendants an immediate decree for possession upon a plaint 
for that purpose being filed, the defendants were restrained 
from executing such decree and from ejecting the plaintifs 
from, or interfering with the plaintifi’s possession of, the 
dock, or interfering with the plaintiff's vessel until a date 
named And so an Injunction was granted, until the 
. hearing, restraining the defendant from further proceed- 
ing with a building upon the terms of the plaintiff submit- 
ting to obey any order the Court might make as to loss or 
damage that might be caused to the defendant by making 
such order. And in a case of breach of contract of per- 
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retain him in his employ.' Whereasuit for an I aja 
was dismissed and, pending the appeal, the : 
plied for a temporary Injunction under section 192 of the "— - 

Code, the Appellate Court granted such Injunction | 
the terms that security should be given by the applicam 
The undertaking is ordinarily given by Counsel or] 
er on behalf of the party for whom he appears, oF 
party appearing in person and forms part of the ¢ 
Injunction. ` 
Evidence in § 38. In the case of every application for an nju 
^ "U it must be proved either (as is usually the case) b 
vit or otherwise that sufficient grounds exin for al E 

of the relief claimed. Evidence must be offered and th at 
evidence must be sufficient to warrant the exercise of tha m 
extraordinary jurisdiction. So where no witness v — 
examined and the only verified document on — 
was the plaint, an Injunction which had been g 
4 dissolved.* The defendant's admission maybe n 
F In a suit praxing for an Injunction ig 
zs dant trom interfering with the plaintiff's posse: 
tain land, the plaintiff in the plaint alleged ot 
E iR. | by the defendant. It was not denied by the dé 
C e . dant in his written statement or — pude: 
uem Ee Aem thst- it might be. — y 
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defendant did not deny the fact of obstruction.’ It is in 
general necessary that a plaintiff should swear positively 
to his title. To obtain an Injunction. in a case in which 
the plaintiffs right depends upon his title, he shonid set 
out his title pariicalariy. 

In applications for er pate Injunctions particular care 
must be taken that all material facts are fully and fairly 
stated to the Court ;* and the applicant should state not 
only the time at which he first became aware of the threat- 
ened injurv, but also the necessity which exists for dis- 
pensing with the usual notice.* 

An Injunction will not be granted on a mere allegation 
of irreparable injury. The facts on which the allegation 
is founded must appear. But the omission of the bare 
charge of irreparable mischief would not be a defect in a 
plaint or affidavit otherwise good, because the Court must 
be satished from a statement of the grievance that the 
injury will be irreparable and it is enough if the Court can 
discover this from the facts alleged. The same require- 
ments as to clearness and certainty must be observed in 
setting forth the facts from which the intent of the de- 
fendant to commit or to continue the commission | of — 
wrong complained of is to be inferred.* 
In all cases there must be proof of an intention id wash. 
damage or alienate or to commit some other threatened 
injury." So a mere allegation that the defendant wishes - 
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to realize debts by bringing actions in Court wit c 
of an intention to waste, damage or alienate the proper F5 

in suit is clearly insufficient.’ But where proof has bon 
given of actual or threatened injury, the circ = 
that there is a contradiction on the facts as alleged b 
the applicants and the opposite party is not in itseli 
bar to the grant of relief? There should be no vam = 
between the allegations in the pleadings or the aid ; 


























support of them.” The — should set forth 
and specifically the matters relied upon to entitle 3 — 
plaintiff to extraordinary relief, since inferences whici 
do not necessarily Jow from —* allegations will mot ! 
m«dulged to aid the pleader. In particular the well 
tablished rule that fraud must be charged 5 
: , is strictly enforced where a 
action for an Injunction is based upon alleged fraud.* ` 
object of any system of pleading is that each side as — 
made fully aware of the questions which are 
in order that each may bring forth e Ice 
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A plaintiff must succeed not only secundum probata 
but also secundum allegata, but a too technical view 
must not in this country be taken of the pleadings. So 
in à case for an Injunction in respect of a right of way 
where the plaint alleged that a certain space had been set 
apart by the owners for the residents of a lane, and 
used by them in common, for purposes of recreation, and 
the relief to which the evidence showed that the plain- 
tiff was entitled, was, in effect, the same as that which 
he prayed for, viz., to have the space which the defen- 
dant had enclosed with a wall left unobstructed ; it was 
held that it would be taking too technical a view of the 
pleadings to hold because the plaintiff alleged that the 
place was set apart for recreation, and the evidence estab- 
lished that it was set apart generally for the more con- 
venient occupation of the houses surrounding it (which 
would include  recreation-purposes) that the plaintiff 
ought, on that account, to fail altogether and be left to 
a fresh action. If the defendant had been misled or 
induced to refrain from calling evidence to rebut the 
plaintiff'8 case, this course might be adopted ; but in the 
suit in question the defendant had called evidence which, 
in the main, coincided with that of the plaintiff." 

Afhdavits which must be intituled in the cause or 
matter in which they are sworn are made by the plaintiff 
himself or anybody acquainted with the facts. They 











should be confined to such facts as the witness is able of 
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provided that reasonable grounds thereof are set f 
The Court may take notice of matters given in e 
in previous proceedings in the cause and may refer toil J 
made by the Court on such occasions. But after t , = 
motion is opened no new evidence can be offered, ¢ = 
with the leave of the Court ° E — 
$ 39. If sufficient primá facte evidence of a case! ot | 2 
Injunction is produced the Court will grant the Inja : 
unless the defendant produces evidence rebutting th 
primi face case. But, if the plaintiff's equity is is li 
ñed by the affidavits on the other side, the Court will no 
grant the Injunction.! The Court may require the "i = 
tiff or defendant to enter into terms asaconditionof grant- - 
ing or withholding an Injunction.‘ The Court will gr 
an interlocutory Injunction upon the evidence ion A C ET 
and will confine itself strictly to the immediate o ject 
sought, abstaining as far as possible from 
question in the cause.* In dealing with an 
the Court will be governed by considerati 
comparative mischief or inconvenience to > the | 
which may arise from granting or withholding th 
tion, and will take care so to frame its — 
deprive either party of the benefit he is er 
the event, it turns out that the party in Sige p faves 
the order is made shall be in the be * " 
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cause is not further proceeded with. The Injunction may 
by consent be made perpetual on the motion. In cases 
where relief, additional to that by Injunction, is sought, 
such a course is not generally feasible, and the trial 
proceeds, when upon judgment the Injunction is made 
permanent or dissolved. If the defendant does not offer 
tosubmit to the Injunction and pay all the costs up to that 
time or if, while submitting to the Injunction, he refuses 
to pay costs or to give the plaintiff any of the other relief 
to which he is entitled the plaintiff is entitled to bring 
the action to trial and will have his costs. If upon judg- 
ment the action is dismissed any Injunction which may 
have been granted goes as a matter of course, though 
the plaintiff may bring another action for the same pur- 
pose under a different state of circumstances or upon 
new facts? An Injunction which has been granted upon 
an interlocutory application is superseded by the judgment 
in the action. If it is intended that it should remain in 
force and become a perpetual Injunction it must be ex- 
pressly continued at the hearing of the cause. Injunc- 
tions are made perpetual at the trial for the purpose of 
protecting the plaintiff, when his right has been estab- 





lished in the action. In order to entitle a man toan _ 
Injunction at judgment in the action, it is not absolutely — 
necessary that he should previously have made an inter- 


locutory application for one ; and he is at libertv to claim 
an Injunction, although he may have previously failed to 
obtain one or to support it when obtained. An niu 
will be granted on judgment is CE 
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enquiries or accounts) or imas 
an Injunction the plainti? be held entitled to 


ode must be given: the Court either itself assessing fiv E 





damages, or directing an enquiry as to the damages" | — 
Court may direct an enquiry though such an enquiry may i 








be difficult and to a great extent matter of opinion, — 
provided that there are data upon which experienced 
persons may form an estimate.* I2 
$ 40. A marked feature of temporary Inj as 
distinguished from those which are final or perpetual is 
that the former are liable to be dissolved upon — 
cause shown at any stage of the proceedings after, or pe =< 
haps even before, the coming in of the answer. 4 — 
order for an Injunction which has been obtained maybe Lo 
discharged, or varied, or set aside by the Court on —— 















The application to dissolve an Injunction sh 

be made on motion in open Court at any time befor 
hearing of the cause and in the cause in which i 
granted -* and before the Court by witch NAM | 


s. 





PME VC on Im S 
it an a 
a 





PRACTICE RELATING TO INJUNCTIONS. 169 


was granted,’ unless the cause has been transferred when 
the application may be made to that Court to which the 
cause has become attached." A temporary Injunction 
may be dissolved at any time before judgment in the 
action upon notice to the plaintiff of motion for that 
purpose by the defendant as also to other parties, if any, 
interested with him as co-defendants.” 

If the allegations which constitute the equity of the 
plaintiff's case are falsified by affidavits on the other side, 
or if the Court shall be of opinion that the Injunction was 
improperly granted, it will order the Injunction to be 
dissolved. The Injunction wil! either be continued or 
dissolved according to the merits as disclosed by the 
pleadings and the preponderance of the evidence.* A 
plaintiff cannot, on the motion to dissolve, sustain the 
Injunction on grounds not raised by the plaint, nor can 
he make a new case.” 

The general rules of pleading an evidence apply both to 
applications for the grant and dissolution of Injunctions. 
The answer to the application must respond clearly and 
directly to each and all of the material allegations of the . 
plaintiff's case. A mere formal or technical dential ie tot 5 
sufficient. In particular where fraud is alleged, the = Court E 
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and the facts on which it is founded are explicitly denied 
by the positive answer.' - 

. When an er parte Injunction has been obtained, and a 
fact has not been communicated which would, if commu- 
nicated, have prevented, the issue of an ez parte Injunction, 
the latter will be dissolved, even though a fraudulent sup- 
pression be not made out;^ and this will be done though 
an injunction would have issued, if made on notice, even 
upon a communication of the fact suppressed." And when 
an Injunction is obtained er parte on facts of which à mate- 
mal one is false, the Injunction will be dissolved, although 
by the afhdavits filed when the motion for dissolution is 
made, there appear sufficient grounds for granting it.* 
The plaintiff wil not be heard to say that he was not 
aware of the importance of the facts so mis-stated or 
concealed, or that he had forgotten them.* But the 
mis-statement or suppression must be such as to lead 
the Court to grant the Injunction.' 

A party who has obtained an er parte Injunction which 
is afterwards dissolved on the ground of concealment of 
material facts is not precluded from making an applica- 
tion for another Injunction on the merits? And the 
Court when dissolving an Injunction on these grounds will 
not prejudice any question which may be agitated on 
another motion or notice." So also if an Injunction made 






























* Sreemetiy Sohochwrry  Dosswe v. 
Hurree Kist Roy. 2 Boulnois, 62 
(1859), and see Kerr, Inj.. 633, note 
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on notice be set aside as having been issued on insufficient 
grounds, the plaintiff is at hberty to apply again, if he be 
in a position to make out a primâ facie case. The Court 
does not deal with the same severity and strictness in the 
case of an Injunction obtained on motion, as with an 
Injunction obtained er parte : but the circumstances of 
the case may be such as to call upon the Court to visit the 
plaintiff with the same severity." 

An appeal hes under section 588, cl. (24), of the Code of 
Civil Procedure, from an order dischasging, varying or 
Setting aside an Injunction or an order refusing to dis- 
charge, vary or set aside an Injunction : the appeal given 
by that section not being limited to an affirmative, but 
including also a negative order. Acquiescence in an 
order for an Injunction and delay may disentitle to a 
nght to dissolve.* 

Upon a motion being made to dissolve an Injunction, 
the Court will either absolutely dissolve it or continue it 
to the hearing according to the merits of the case as shown —— 
by the pleadings and evidence. But each of the parties a 














restrained must move to dissolve and the —— will | — p 
not be dissolved as to those not moving.* ET LS 
§ 41. An order granting a temporary Injunction Appes ia kt 


MEC ete va wee the Civil Procedure Code may fnjansuios Rae = 
— to the TECRA variance or — aside of such —  — .— 
na — already issued.* In the latter case there is — 
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setting aside an Injunction for an order refusing to dis- 
charge, vary or set aside an [Injunction : the appeal given 
by the Code rot being lmited to an affirmative . 
but including also a negative order." No appeal lies from 
the order of a Judge refusing to grant an Injunction 
without notice to the defendant.? As to the issue of 
Injunctions by Courts of Appeal, see arte. pp. 72-74. An 
appeal also hes from an order under section 497 of the 
Code relating to the grant of compensation to the defen- 
dant for the sue of an Injunction upon insufficient 
grounds.” Where a permanent Injunction has been granted 
by the judgment, the right of appeal is governed by the 
Charters of the High  Courts* the provisions of the 
various Civil Courts Acts,“ and theordinary rules con- 
tained in the Civil Procedure Code relating to appeals ; 
from original decrees,* from appellate decrees’ and to —_ 
the Privy Council.“ By section 43 (4) of the Guardians 
and Wards Act, 1890, in case of disobedience to an order 
passed under sub-sections (1) and (2) of that section, in 
relation te the conduct or proceedings of guardians, the 
^ order may be enforced in the same manner as an in- 
junction granted under section £92 or section 493 of the 
Code of Civil Procedure. Ona petition being presented 
to a District Court asking thatthe guardians of certain — 
minors, who had been appointed by the Court under 
the Guardians and Wards Act, might be removed, the 


—— ——— s — 


^ Zaoboda Jam v. Muhammad Taiab, Cak-ette High Court. Radios Patent 

















* LL R. 15 An. 8 (1992). N.-W. P. 1355, cL (11) 
| 9? Luis v. Lwi« L L R. 12 Mat, ® Act XII of 1887 (Bengal), s 20, —— 
138 (1888) 21; Act III of 1873 (Madras), s. = 
" Civ. Pr. Code, « SSS, -* (21) Act XIV of 18629 (Bombav) sa 8. 
_ gee as to wach orders. amie, $ 29. 13. 26. i — 
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Judge passed an order in which he purported to issue 
an Injunction under section 492 of the Code of Civil 
Procedure for the attachment of the estate of the minors 
and toappoint areceiver tomanage the estate. On an 
appeal being preferred against the said orders it was 
contended that the Judge must be taken to have acted | 
under the Guardians and Wards Act, 1890, and that 
in as much as no appeal was provided by that Act in 
respect of such an order, no appeal lay : 

Held, that though both orders were passed without 
jurisdiction, the Judge purporting to have acted under 
section 492 of the Code of Civil Procedure as regards the 
issue of an Injunction, and under section 503 as regards 
the appointment of a receiver, inasmuch as orders under 
either of these sections were appealable, the fact that the 
Judge had no power in this case to pass orders under them 
did not bar the High Court from treating the orders as 
having been passed thereunder for the purpose of enter- 


taining an appeal against the orders since there was - x 2 E 
no provision of law under which the Judge could pass - —— 









orders attaching property or appointing a receiver with- E Ss du 

out such orders being subject to appeal.' i ES. EM 
E $ 42. A Court may before or on the hearing of a suit Rees Re- — 
E or appeal in which the decree is final either of its own view a d 
-. motion or on the application of any of the parties refer "^^ | : 
— any question of law to the High Court for its decision.* - e P ux = 
_ Andthe High Court may, for the perpe of ré Bc 
E E. call for the record of cases which : are ter A | le to ae dE ge 
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by a decree or order from which an appeal is allowed, 
but from which no appeal has been preferred ; or by a 
decree or order from which no appeal is allowed ; or by a 
judgment on a reference from a Court of Small Causes, may 
applv for a review of judgment to the Court which passed 
the decree or made the order, or the Court, if any, to 
which the business of the former Court has been transfer- 
red. This power of review of judgment is exerciseable 
either by Courts of first instance or Courts of Appeal upon 
the grounds and terms mentioned in the Civil Procedure 
Code, and is distinct from an appeal, the former being a 
reconsideration of the same subject by the same Judge, 
the latter being à hearing before another tribunal. 

$ 43. When disposing of any application for an In- 
junction, the Court may give to either party the costs of 
the application or may reserve the question of costs. Costs 
of an application ordered to stand over till trial, and 
costs reserved to be disposed of at the trial follow the 
event of the trial without any special direction. If the 
costs are not reserved upon an interlocutory application 
and in all cases when judgment is finally delivered in the 
action, the judgment will direct by whom the costs are to 


be paid. The Court has full power to give and apportion - 


costs of every application and suit in any manner it thinks © 
fit. But the general rule is that costs of "e tiia 
or suit follow the event, and if the Court directs otherwise - 





it must state its reasons in writing." So wherea party is 3 


entitled to appeal and has obtained a decree he wil be - 





awarded the costs of the appeal even though it be a hard 
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case. If both parties are in the wrong, no costs will be 
given to either side. A suit foran Injunction and in- 
cluding no claim for damages is not a suit to recover a debt 
or damages within section 376 of the Civil Procedure 
Code dealing with payment into Court. In such a case 
a Judge has full power under section 220 of the Code to 
apportion the costs: but the principle underlying section 
379 of the Code ought to regulate the discretion of the 
Court in directing the pay ment of costs." 
A suit of the nature referred to in section 283 of the 
Code of Civil Procedure. instituted for the declaration 
of the plaintiff s right to and possession of a property 
at'ached, and for a perpetual Injunction to restrain its 
sale in execution of a decree is one, 1n which consequentia] 
relief is pra: ed for and therefore subject to an ad 
ralorem Court-fee duty.* - NE 
§ 44. An order granting a temporary Injunction may Enforcement S 
be enforced by imprisonment of the defendant for a term —— nc — 
not exceeding six months, or the attachment of his pro- tions —* am ET I 
perty or both... The High Courts in India have further all — 
the powers of a Court of Equity in England for enforcing - 
their orders and decrees in personam." The remedy. for — a 
the enforcement of decrees granting permanent Inju; bee 2 Ede 
lies in execution of the decrees and the procedure laid down _ a a 
by the Code relating to the execution of decrees is to E * a — 
_ observed” The practice to be followed in the case ¢ EU 
. breach of an fojusetume: has been S án : 3 23 E m. = 
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$ 45. Suits for Injunctions, except suits to restrain 
waste which must be instituted within three years 5f the 
date when the waste begins, have not been specially 
provided for by the Limitation Act. A suit for a per- 
petual Injunction under section 54 of the Specific Relief 
Act falls under Article 120 of that Act,' which provides 
that a suit for which no period of limitation is provided 
elsewhere in the schedule must be instituted within six 
years of the date when the right to sue accrues” The 
doctrine of laches is however applicable to suits for 
Injunctions, and the Court will, in the exercise of the 
discre tion which it has, decline, in the absence of special 
circumstances, to make a decree even if a much lesser 
tame than six years has elapsed.* Where a decree awards 
a perpetual Injunction, application for execution of the 
decree must be made within three years from the time 
when there is a breach of the Injunction.” A suit for com- 
pensation for injury caused by an Injunction wrongfully 
obtained must be instituted within three years of the time 
when the Injunction ceases. An application to revive 
a previous application for execution which had been tem- 
poranly suspended by an Injunction, or by reason of an 
order under section 280 of the Code or other obstacle is 














according to the Calcutta, Bombay and Allahabad High —— 


— — — 


* Aet. XV of 1877 (Limitation), XV of 1877, Art. 178. 
Art. 41. 

9 Kamaberubas v. Matte, L L. R. 
13 Mad. 445 (18960). 

* See Ranga Pai v. Baba, I. L. R, 
20 Mad., 398 (1896), where it was held 
that the suit for an Injunction was 
not barred. 
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Courts governed by Article 178 of the Limitation Act. The 
three years are to be computed from the date on which 
the Injunction or other obstacle is removed.' In com- 
puting the period of limitation prescribed for any suit. 
the institution of which has been stayed by Injunction 
or order, the time of the continuance of the Injunction 
or order. the day on which it was issued or made, and 
the day on which it was withdrawn, shall be excluded.* 


——— — — — ö— ——————— — — — — — — 


| Mitra’s Limitation, p. S80, ef ide are governed by Art. 179. Narayana 
casas. According to the Madras High v. Papp». I. L. R.. 10 Mad.. 22 (1886). 
Court all applications for execution 9? Act XV of 1877, *. 15. 








— , Code, s. 191, 192, 526—528. 





CHAPTER IV. 


INJUNCTIONS IN RESPECT OF JUDICIAL PROCEEDINGS. 









§ 46. CowrBot awp Star or Pro- (ii) but not pending proceeding 
entes : unless there is danger of— 
$47. Isrewectross mœ Resrrarmt " TEM 
op PROCEEDINGS (iii) maltiplicity of proceedings— 
(i) in England ; (iv) and the proceedings stayed 
(ü) in Indis prior to the Specific are those of a subordinate 
Relief Act. 
§ 48 Presest Law— Court. 
(i) Contemplated Proceedings § 49. Wroworv: Sate Is Exsmcc- 
may be stayed, tios or Decegs. 


§ 46. Where there is a single judicial proceeding the 
Court has power to transfer the proceeding from one 
Court to another;' to stay proceedings,* or execution 
of a decree passed therein. 

Where there is more than one judicial proceeding on 
such proceeding may be affected by another in d = 
ways. Thus no Court can try any suit or issue in which —— 
the matter in dispute has been in issue in a — 
and has been therein heard and decided ;* nor any suit = 


—— 


in which the matter in dispute is also in issue in apre * 
viously instituted pending suit.“ Superior Courts E 
enforce the performance of public duties by inferior Cour ts ; 


= — 














Vae to he ab — — 
transfer in criminal cases, see Cr. Pr. — Pr. Code, s. 408. E 
3 Civ. Pr, Code, s. 12. 
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and a superior Court may further restrain by Injunction 
a judicial proceeding of a civil nature pending in a 
subordinate Court where such restraint is necessary to 
prevent multiplicity of p 

§ 47. Of the various forms of procedure touching the I: 
control, stay or continuance of proceedings, it is only proceedings. 
with the last that the present chapter is concerned. 

Prior to the Judicature Act of 1875, there were two (i) in England 
classes of Courts, namely, Courts of Common law and 
Courts of Equity, as there were two sets of rights, namely, 
legal rights and equitable rights. It might and fre- 
quently so happened that a plaintiff possessed an un- 
doubted legal right in a Court of Common law and that 
the defendant had no defence in such Court though en- 
titled to relief in a Court of Equity. In such a case an 
Injunction granted by the Court of Chancery to restrain 
judicial proceedings in a Court of law whether before 
or after judgment ; provided a remedy by means of which = 
the plaintiff was prevented from taking an undue advan- Se Arat 
tage of the defendant and enabled the latter to obtain | 
the decision of a Court of Equity upon the question of his | 
claim to equitable relief, against the legal demand of the — án : 
plaintiff." The principle upon which this jurisdiction was —  — 
exercised was that wherever a party by fraud, accident = ~~ 
or otherwise has an advantage in proceeding in a Court — 
of ordinary jurisdiction, which must necessarily make 
that Court an instrument of injustice, and it is therefore — 


* Aet Iof 1877,3.56, cls. (a), (5).(e). assumption that. the : 
— — — pee —— 
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against conscience that he should use the advantage; in 
such cases to prevent a manifest wrong, Courts of Equity 
interpose, by restraining the party whose conscience is 
thus bound from using tag advantage he has improperly 
gained." The Injunctions thus issued by the Court of 
Chancery for controlling proceedings in other suits were 
not orders issued to such other Courts but to the 
perty, such party being amenable to the jurisdic- 
tion of the Court granting the Injunction and capable 
of being acted on by the process of contempt of Court 
and were in fact orders im personam." The Injunction 
neither assumed any superiority over the Court in which 
the party is proceeding. nor denied its jurisdiction, but 
was granted on the sole ground, that from certain equit- 
able circumstances, of which the Court issuing the In- 
Junction has cognisance, it was against conscience for 
the party to proceed in the cause.* Injunctions to stay 
proceedings at law were sometimes granted to stay 
trial; or after verdict to stay judgment or after judg- 
ment to stay execution. The common mode in 
which relief was granted was after judgment, by 
enjoining the plaintiff not to sue out execution upon the 
judgment.* — 
In consequence of the above-mentioned duality in the - 
legal system the cases in which equity interfered Il 

Injunction were usually classed under two heads as - 
being either (1) cases of Injunction to prevent 
inequitable institution or continuance of 
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Cal. 58, 96 (1879), 4 C. L. R.. 434. (1895) ; Joyes» Duende M 
K wunhkamedv. Auth. L L. R., 14 Mad.. : . i 











NJIUNCTIONS IN RESPECT OF JUDICIAL PROCEEDINGS. ll 


proceedings; or (2) cases of Injunction to restrain 
wrongful acts unconnected with judicial proceed- 
ings. , 
By the Judicature Act,! R73, the doctrines of the 
Chancellors were finally and completely adopted into the 
law of England and the remedy by Injunction, which was 
theretofore almost entirely peculiar to the Court of Chan- 
cery, was rendered equally exerciseable by Courts of 
law, as it had been by those of equity. By that Act 
there has been a fusion of law and equity into one system 
which is administered by ali Courts without distinction, 
though for the sake of convenience certain classes of cases 
are allotted to each of the divisions of the High Courts. 
The former jurisdiction of the Court of Chancery to re- 
strain by Injunction an action at law in all cases where 
the defendant to the action could show that he had a 
good eqnitable defence has been abolished by the Judi- 
cature Act, which however provides that every matter 
of equity, in which an Injunction against the prosecution 
of a proceeding might have been obtained, if that Act had 
not been passed, may be relied on by way of defence 
to the action.” In consequence of these provisions, In- 
Junctions properly so called, now fall for the most part 
under one head only, that is to say, the second of the 
two heads above mentioned. At the present day in- 
stead of the Injunction, a stay of proceedings or other 
lke remedial order would be made in the action.” There 






















are, however, still certain continuing powers of the Court 


to grant Injunctions in respect of legal 
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pending action in a foreign Court, may still, the case 
being otherwise proper, be restrained by Injunctions.’ 
uo The Supreme Courts followed the law and practice of 
qs NM the Court of Chancery. They possessed as well an equity 
as a common law side, though (in this differing from 
the English Courts) the same Judges administered both 
common law remedies and equitable reliefs.: In the 
mofussil the distinction between law and equity never 
prevailed. The establishment of the Presidency High 
Courts in 1862 assimilated the judicial system in this 
country in nearly every material respect to that which 
has prevailed in England since the Judicature Act. In 
India the Courts are both Courts of Equity and Courts 
of Common Law in one.” It follows from the dissimi- 
larity of the circumstances of this country from those 
which existed in England prior to the Judicature Act 
that the English case-law anterior to that period is not 
here of much assistance. 
The reported cases show that prior to the Specific 
Relief Act the High Courts restrained by lnjunction 
proceedings both instituted and pending in the mofus- e 
sil against the Court Receiver to recover possession of 
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part of certain lands which were in the hands of the re- 
ceiver;' as also proceedings not instituted but threaten- 
ed,* and prohibited the execution of a decree which had 
already been obtained,* and arty decree that might be ob- 
taineG in a contemplated suit, until a certain date fixed 
by the order of the Court.‘ In the last cited case the 
proceedings were threatened to be taken in a Court sub- 
ordinate to that from which the Injunction issued.* In 
a subsequent case” the proceeding sought to be restrain- 
ed was both instituted and pending and the decree 
in respect of which the Injunction was sought was that 
of a Court exercising co-ordinate jurisdiction with the 
Court in which the Injunction was applied for. In the 
first instance the Injunction was refused.’ but sub- 
sequently upon review of judgment the Injunction was 
issued upon grounds which it is not easy to understand 
in so far as the distinction made by the Court of Re- 
view” between an Injunction issued to or affecting the 
Court itself and an Injunction issued against the party 
himself is one common to al! Injunctions in restraint 
of judicial proceedings. The ratio decidendi, however, 
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appears to have been that the order complained of was 
a mere nullity masmuch as the plaintiff Bank was no 
party to the original suit in which the decree sought to be 
executed was made and was not the legal representative 
of such party. The order was in effect an order tliat a 
decree should be executed against a person, who was 
not in fact a party to the suit. The property, therefore, 
sought to be attached in execution was the property 
of the piaintiff Bank and the defendant was wrongfully 
attempting to sell that property before any adjudica- 
tion had been made of his right so to do and he was 
so acting in a suit brought against a third person to 
which suit the Bank was in point of law no party.' It 
is to be noted moreover with regard to wrongful sales 
in execution of a decree that section 92 of the Civil 
Procedure Code (Act VIII of 1259) corresponding with 
section 492 of the present Code contained no provi- 
sion with reference thereto.* 

It was also held that the purchaser of a share of a 
decree who has failed in the endeavour to get the Court 








executing it to put him upon the record for the purpose 
of obtaining the benefit of the decree, has no right to — 
Injunction to prevent the decree-holder from executing | 









the whole decree without regard to the sale even if 


purchase is made on behalf of the judgment-debtor ; ł 
could only get a right to an Injunction of the kind, if t 

sale amounted to a release from the decree-holder to the 
judgment-debtor from his liability under the decree 
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§ 48. The Specific Relief Act passed in 1877' and Present law. 


sectidns 492 and 495 of the present Code of Civil Pro- 
cedure contain the law now in force upon this subject. 
Section 56 of that Act applies no doubt in terms only to 
perpetual Injunctions, temporary Injunctions being left 
by section 53 to be regulated by the Code of Civil Pro- 
cedure. Section 56 therefore does not affect temporary 
Injunctions against wrongful sale in execution of a 
decree applied for under section 492 of the Civil Proce- 
dure Code." In a general manner however the same 
principles must equally apply to the granting of à tem- 
porarv as to a perpetual Injunction and these princi- 
ples must therefore be sought in the Specific Relief Act 
itself. * By the English Judicature Act an injunction may 
be granted by an interlocutory order of the Court in all 
cases in which it shall appear to the Court to be just or 
convenient that such order should be made ; and any 
such order may be made either unconditionally or upon 
such terms and conditions as the Court shall think just. 
It has however been observed that the framers of 
the Civil Procedure Code have apparently expressly re- 
frained from putting temporary or interlocutory injunc- 
tions on the same footing as they are put by the Judica- 
ture Act ; and it has been held that they intended to timit 
such applications to the matters enumerated in sections - 
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the same contract until the hearing of the High Court 
suit. Held, that an application to restrain a suit ih the 
Small Cause Court did not come within the provisions 
of sections 492 and 193 of the Civil Procedure Code 
The provisions of the Civil Procedure Code as to tem- 
porary or interlocutory injunctions are not the same as 
those under the Judicature Act, 1875, section 25 sub- 
clause 8. As the injunction asked for was a perpetual 
ome, it could, under the Specific Relief Act, only be 
granted bv the decree made at the hearing. The Court 
was of opinion that the proper course for the plaintiffs 
was to apply to the High Court to remove the defen- 
dant'ssuit from the Small Cause Court to the High 
Court under clause 13 of the Letters Patent.' The ques- 
tion does not appear to have been considered whether 
apart from the terms of the Civil Procedure Code the 
High Court might issue the injunction under the general 
Equity jurisdiction inherited by it from the Supreme 
Court which jurisdiction it might be argued was ez-hy- 
pothesi unaffected by any special Legislative Enact- 
ment. In a recent decision in which the Bombay case 
was cited it was held that the High Court had jurisdic- 





tion to restrain the Presidency Small Cause Court from > 





proceeding with a suit.* 











criminal, so judicial proceedings may be either civil or - 
criminal. An Injunction cannot be granted to stay — 


proceedings in any criminal matter.* 
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property, the Court has jurisdiction, but its interference 
is founded solely on the ground of injury to property.' 
With regard to civil *'judicial proceedings " a term 
which includes both an action and proceedings taken 
in execution: of a decree obtained therein, the rule is that 
a judicial proceeding not pending but contemplated 
and threatened only may be restrained as also a pend- 
ing proceeding ; provided that such proceeding is pend- 
ing in a Court subordinate to that from which the 
Injunction is sought, and such restraint is necessary 
to prevent multiplicity of proceedings.* In other cases 
no Injunction will issue. 

Injunctions of this class which will be granted may 
thus be divided into (1) Injunctions in restraint of suits 
or applications for execution which are not instituted 
and pending, but are contemplated and threatened only.* 
And Injunctions in restraint of such applications for exe- 
cution may be (a) Injunctionsrestraining the execution 
of any decree which might be obtained in a contem- 
plated action ;* (b) restraining the execution of a decree 
which has already been obtained, but in respect of which 
at the date of the issue of the Injunction no appli- 
cation for execution has yet been made; (2) Injunc- 
tions in restraint of pending suits and pending appli- 
cations for execution, that is, Injunctions in restraint 
of the execution of decrees already made and upon 
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which decrees at the date of the application for an 
[njunction, steps have been already taken in execution ;' 
(3) Injunctions which are issued not in general restraint 
of execution whether pending or not, but in prevention 
of wrongful sale in execution of a decree, may be con- 
venientlv considered separately from the two classes 
above mentioned.’ 

In the case of a fraudulent decree the remedy would 
appear to be by way of Injunction to restrain the partv 
from executing the decree. 

The Specific Relief Act only forbids the issue of In- 
plated pe ^ Junctions in restraint of pending proceedings.‘ So in 
best § England it has been held that although the Court has no 
longer jurisdiction to restrain a pending action yet an 
Injunction may be granted to restrain the institution of 
proceedings. Thus an Injunction has been granted to 
prevent a wife from instituting proceedings against her 
husband in the Divorce Court for restitution of conjugal 
nghts;* and a person claiming to be a creditor of a com- 
pany was restrained by Injunction from presenting a 
petition for winding up the company when the debt 
was disputed and the company was solvent. If the 
proceeding be not pending at the date of the institu- 
tion of the suit in which the ae is sought 
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whether such proceedings be an intended suit’ or intend- 
ed application for execution of any decree which may be 
obtained in a contemplated action,’ or which has already 
been made.* In the first of the cases last cited a Sub- 
ordinate Judge prohibited certain parties from executing a 
decree which had been passed in their favour, and which 
was on the file of the District Judge, it appearing that no 
application for execution had yet been made. It was 
held that the prohibition was not an Injunction to stay 
proceedings in the Court of the District Judge, but that 
the effect of the Injunction granted by the Subordinate 
Judge was to prevent those parties from applying to the 
District Court to execute its decree. As no appli- 
cation for execution had yet been made. and as, so long 1 
as the Injunétion was in force, none could be made, there- 

fore no pending proceeding of a Court was restrained by 

the Injunction.* 

An Injunction cannot be granted to stay a judicial (ii) but - 

proceeding pending at the institution of the suit in which ceedings 
















—— ies 
the Injunction is sought unless such restraint is neces- is 
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proceedings sought to be restrained is that of a Court 

subordinate to that from which the Injunction is songht.' 

These provisions of the Specific Relief Act have in view 

two important prerogatives of the Court of Chancery 

miz.— Firstly, that of staying pending proceedings at law 

by what was known as à common Injunction in all cases 

where the defendant would show a good equitable defence ; 

a prerogative which has now been abolished by the Judi- 

cature Act though the equitable plea upon which such an 

Injunction would formerly have been based may be re- 

hed on by way of defence in the action.* Secondly, that 

of suppressing useless litigation and of preventing a mul- 

tiplicity of suits, the design being to procure repose from 

perpetual litigation.“ ““Clause (@)* of section 56 of the Spe- 
cific Relief Act is apparently taken from sectior 24 (5) of the 

English Judicature Acts of 1875 which was as follows -— 

‘No cause or proceeding at any time pending in the High 
Court of Judicature or before the Court of Appeal shall 
be restrained by prohibition or Injunction.” The object 
of the enactment appears to have been to do away with 
the use of Injunctions as a means for controlling proceed- 

. ings in other Courts and it has been adopted in Act I of — 
1877 to prevent in the Courts of this country the use of any — 
such jurisdiction. "^ Where judicial proceedings are pu 
as where a decree has been made and at the date of the - 
application for an Injunction proceedings have been com- 
menced and are pending to execute that decree then, 
unless the proceedings are pending in a subordinate í Jou art | 
and restraint is necessary to prevent a — y o 
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proceedings, no Injunction can issue to restrain such exe- 
cution. ' 

Particularly, since the passing of the Specific Relief oa 7 25 
Act an Injunction may properly be granted if, on a con- — 
sideration of the facts of the case, the Court thinks that 
that remedy is necessary in order to prevent repetition of 
injury and multiplicity of suits. The Specific Relief Act 
in this provision has in view the jurisdiction of Courts 
of Equity by Bills of Peace bearing some resemblance 
to Bills quia timet to suppress useless litigation and to 
prevent multiplicity of suits, the design being to pro- 
cure repose from perpetual litigation? It enacts that 
when the defendant invades or threatens to invade the 
plaintiff's right to, or enjoyment of, property the Court 
may grant a perpetual Injunction where it is necessary to 
prevent such multiplicity. Where in England a Bill of 
Peace would have lain, or as now, an action in the nature 
of such a Bill, that is (1) where there is one general right 
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from new attempts to controvert it:' under either of 





these circumstances an Injunction staying a pemding 
judicial proceeding may be granted. By the Act, how- 
ever, an Injunction against pending proceedings is only 
granted to prevent multiplicity,’ and only in cases where 
the Court in which the proceedings are to be stayed 
is subordinate to that in which the Injunction is sought." 
ceedings Even if a proceeding be pending which it is necessary 
stayed are to restrain to prevent multiplicity of proceedings no In- 


Subordinate junction can issue unless the proceedings sought to be 

* stayed are those of a Court subordinate to that from 
which the Injunction is sought.* Under no circumstances 
can one Court restrain by Injunction proceedings pending 
in another Court which is not subordinate to it. The 
proceeding which is mentioned in clause (b) is a pending 
proceeding.” If the effect of the Injunction is merely to 
prevent the institution of proceedings in a Court whether 
subordinate or not subordinate, or to restrain pending 
proceedings in a Subordinate Court, it may go.* But if. 
the proceeding is pending in a non-Subordinate Court’ ot — — 
in the same Court’ the Injunction cannot issue. This kez 
provision does not apply to temporary Injunctions — * 


Ue sale in execution of a decree." A — E 


——— — — —— — ——— ——— — ——— — —— — —— NN 
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* Dhurunidhur Sen v. Agra Bank, 
I. L. R., 4 Cal., at p. 391 (1878). 

*id., at p. 396 ; Act I of 1877, « 56, 
cL (5). 

* Act I of 1877, s. 56, cl. (b). See 
Dhurunidhur Sen v. Agra Bank, I. L, 
E.,4 CaL, 380(1878). In Sethwrayar 
v. Shanmugam Pillai, I. L. R., 21 
Mad., 353 (1897), it was held that 
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§ 49. If in any suit it is proved that any property in Wrongful sale 
dispute in the suit is in danger of being wrongfully sold ——— 
in execution of a decree, the Court may issue an Injunc- 
tion to restrain such sale." Section 92 of the old Code 
(VIII of 1859) contained no such provision, and it was 
accordingly held that property which was about to be 
sold in execution could not be said to be in danger of being 
'*wasted, damaged or alienated by any party to the suit.’”* 

Under the old law, the procedure was by application to 
the Court of execution to stay the sale of the attached 
property pending the determination of title in the regular 
suit which was brought to establish it. But the Legisla- 
tare has deliberately altered* the law as laid down in the 


E 
first and second of the cases last cited. In section 492 EV 
of the present Code. other words have been introduced, =e 
namely, ‘‘or wrongfully sold in execution of a decree,'' A " 
and these words must be read with the previous part of m 
the section, that is, ‘‘that any property in dispute in a a? — 
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su tis in danger. The law does not say that a property 
is. or is about, to be wrongfully sold, but that it is in 
daager of being wrongfully sold.' These words are wide 
enough to include," and the section is, in fact, most com- 
monly applicable to claims in execution made under sec- 
tion 278 of the Civil Procedure Code. If a claimant under 
that section, whose claim has been disallowed, institutes a 
regular suit against the decree-holder, the Court has 
power under section 492 of the Code to grant an Injunc- 
tion staying the sale pending the decision of the suit.” 
And the Code having been amended so as to admit of the 
grant of an interlocutory Injunction in such a case, the 
procedure indicated by section 492 should be followed 
and a sale should, in the case of applications by third 
parties, be restrained by Injunction in the suit brought 
to try the title and not by the order of the Court executing 
the decree.“ And in the execution of a decree ordering 
the sale of property, it is not competent for a Court to 
refuse to sell it because a stranger, who is in possession 
of such property, umpeaches the decree: the course open to 
him, if he wishes a stay of execution, being to file a suit 
and obtain an Injunction for that purpose.” But though 
where property is in danger of wrongful sale the Court 
may issue an Injunction restraining the defendant from 
enforcing his decree against the property, yet when the 

































Court dismisses the suit in which the Injunction is — 


and has been granted, i 56 has no right to further restrain - 
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the defendant from execution upon the mere possibility of 
the Appellate Court reversing its decree. Once the suit 
is dismissed the Court has, in point of law, no power at 
all to deal with the proceedings in the suit in which exe- 
cution has issued." Upon the dismissal of a suit for an 
Injunction restraining the sale, the Appellate Court may, 
under section 492 of the Code, issue a temporary Injunc- 
tion restraining the decree-holder from proceeding with 
execution pending the appeal ;* and the application may 
be granted subject to the terms of the applicant giving 
such security as the Court thinks fit. This decision 
has however recently been dissented from the Court 
holding that in a case like this it was impossible to say 
that the property was in danger of being “ wrongfully’’ 
sold : that section 492 required that it must be ** proved °’ 
that the property was in such danger and that to hold 
in such an application this was proved would be to decide 
the appeal which was not before the Court.* It is sub- 
mitted that the question is rather one of fact than of 





















law, though no doubt dealing with the matter as one of 
fact the decree appealed from would, unless it was clear- -· 
ly erroneous, prove a serious obstacle to the grant — 


an Injunction. The Code directs that ordinarily - 
before granting an Injunction nodes of — Ó 
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without the other side being given an opportunity to show 
cause, it was held that the order was irregular.’ - The 
application should be made without unnecessary delay 
and should on the face of it disclose a sufficient ground 
to warrant an order under section 4192 being made as 
prayed. The meaning of the word ‘wrongfully’ may, im 





certain cases, be open to doubt.* It is however clear that 
the property is not in danger of being wrongfully sold when 
the plaintiff has no title to or interest in it, or if he has 
an alleged interest, when such interest is not the subject 
of sale in execution. So where ancestral property was 
attached in execution of a decree, and a son of the judg- 
ment-debtor instituted a suit to establish his rights to the 
property and made an application for a temporary In. 
junction directing stav of sale pending the decision of the 
suit, it was held that, inasmuch as what was advertised to 
be sold was the right and interest of the plaintiff's father 
in the property it could not be said that the property was 
being wrongfully sold m execution of a decree and the 
temporary Injunction ought not to have been granted. Tt 
has been said that in interpreting this portionof the Cede — 
a Judge cannot be too careful as to the mode in which he — 
permits the machinery of the Courts to be used for the 
purpose of enabling a plaintiff in one suit to delay s 
decree-holder in another from obtaining the fruits of hm - 
judgment by executing his decree in ordinary course 
against the property of his judgment-debtor At the UE 

same time it is, of course, most desirable to gus 
far as possible, against a multiplicity of suits, WEM 


* Amolak Ram v. Sahib Singh, Y. L. Chando Bibi, LL. R. 38 A 
R.. 7 AIL, 550 (1885). — * 
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one of the objects the Legislature had in view in passing 
section 492 in its present shape. The Courts will, there- 
tore, amongst other things consider whether the refusal 
to grant the application for an Injunction will result in 
further litigation, and whether any practical injury will 
result to any one if the In:unction be allowed.' It has 
been held by the Aliahabad High Court that the term 
"decree." as used'"Án the Code of Civil Procedure,* does 
not include the decree of a Court of Revenue, and that 
therefore an application under section 492 of the Civil 
Procedure Code for stay of sale in execution of a decree 
of a Co;rt of Revenue in a suit under section 93 of Act 
XII of 1881 cannot be entertained by a Civil Court. 
Section 56 of the Specific Relief Act was not intended 
to, and does not. affect temporary Injunctions applied 
for ander section 492 of the Code against the wrongful 
sale of property in execution of a decree. Therefore a 
Subordinate Court may issue an Injunction restraining pro- 
ceedings in execution pending before s Superior Court.* | 
Though, as a general rule, the principles governing the 
gens et tuuposaty amd psum eee 
same,’ yet the substantial difference which exists between — — 
an Injunction in general restraint of execution and an In- — 
junction agamst wrongful sale in execution only, affords - 
& reason for dealing with an Injunction of the latter — oF 
| 9n a special footing. That diferemce hes im the nature 
et the — un to —— eee 
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has issued, and what is sought to be restrained is exe- 
cution of the decree in its entirety. A wrongful sele is 
generally threatened when the property of some third 
person is taken in execution of a decree ina suit between 
others to which he was no party. In such a case an 
application by a third person for an Injunction is in 
effect an application for restraint of execution only in 
so far as such execution involves th® wrongful sale of 
property belonging to the applicant. The Injunction 
therefore is primarily directed against the sale, and not 
the execution generally which may, even when an In- 
junction has been granted, proceed, except with respect 
to the particular property the subject of the Injunc 
tion. Further, as was pointed out in the case last 
cited, the Court of execution deals with the matter 
only in a summary way, and it is therefore not ano- 
malous or inconvenient, if its order, even ijf it be the 
order of a superior Court, should be made subject to the 
result of a regular suit which may be in a court of an 
inferior grade. On the other hand, when an Injunction 
is sought restraining execution in Its entirety by s 
person against whom and whose property generally exe — — 
cution has been directed to issue in a suit to which  — 


mx" 
“<= 


he was a party, there is. in fact a substantial inter- E 
ference in a judicial proceeding, for what is put in issue 
by the application for an Injunction is not whether a 
_ particular property is liable to be sold or not, Satie 
whether execution should proceed against a | 
person at all. In the one case the Injunction is dir 
against the sale asan incident of execution, in ika ai 
xz MEN n Mm the M — — 
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seeking the Injunction does not dispute the decree or the 
issue of execution against the property of the judgment- 
debtor, but contends that his own property is being 
wrongfully sold as that of the judgment-debtor. In the 
second case the applicant contends for the special reasons 
alleged that execution should not issue against him at 
all. In the latter instance, if the execution-proceedings 
be not pending. their institution may in a proper case 
be restrained, but if they be pending, they can only 
be stayed, if there be danger of multiplicity of proceed- 
ings. and the proceeding in question is that of a Court 
subordinate to that from which the Injunction is sought. 

Where a decree has been obtained against a person based 
on a personal obligation which ceases at his death and such 
obligation is not binding on and cannot be enforced against 
his heir and representative, an Injunction will issue restrain- 
ing the execution of that decree against such heir and 
representative. The latter was no party tothe suit in which 
the decree was passed, and as he bears no representative 
hability. there is no decree enforceable against him.' 

In the case of suits to restrain execution of adjusted 
decrees, it i» now established that section 244 of — 
Civil Procedure Code is to be liberally construed, and that 
any suit which interferes with the conduct of execution- 
proceedings by the Court executing the decree is pro-  —— 
—— —— 
cation <f on alleged adjusted doeroe” | — E 


— lE 
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CHAPTER V. 


INJUNCTIONS AGAINST ALIENATION, Waste, DAMAGES OR 
FRacpULENT Dispostrron or. Property Pendente lite. 


$50. INJUCNCTIONS AGAINST ALIENA- lite ; 
TION, Waste, DaMaGE OR (ii) Fraudulent disposition of pre 
FRAUDULENT Disposition perty by the defendant pen- 
or Property Pendente lite. dente lite, 
(i) Injunctions against waste, da- $51. APPEAL FROM sucum [xicxc- 
mage or alienation pendente TIONS. 


vomer $ 50. Sometimes an Injunction, whether temporary 


—— 
hon, waste, 
or 
— 
property 


spoken of as Injunctions pendente lite. 


| gontre and tort, it has not been thought ne 


or perpetual, is the mstrument by which the Court speci- 
fically enforces the obligation if arising in contract, or 
specifically restrains the violation of those other obliga- 
tions. which are the subject of the law of tort. In other- 
cases, a temporary Injunction is merely incident or an- 
cillary to the general relief in this sense that it seeks mere- 
ly to preserve the status quo, enjoining interference pen- 
dente lite by waste, damage or alienation with the sub- < 
ject of litigation or the fraudulent disposition of his pro- 3 3 
perty by a party defendant to a suit. Sections 492 and - 
493 of the Code regulate the grant of temporary Injune- — 
tions, the latter relating to temporarv Injunctions, m E. 
cases of contract or tort, the former relating to Injunction p 4 
against interference with the subject of iigntion hen 
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In the succeeding consideration of Injunctions in 


:— Junct:ons whether temporary or perpetual in cases of (a) 
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Injunctions in cases of contract or tort, but to «discuss 
the cases together without regard to the kind of Injunc- 
tion sought ; for the kinds of cases, whether of contract 
or tort, in which an Injunction, either temporary or per- 
petual. may be granted, do not differ from each other. 
If the case, as alleged, be such that at the hearing a 
perpetual Injunction would not be granted, then clearly 
a temporary Injunction ought not to be granted before 
the hearing ; though, of course, it does not follow that 
a temporary Injunction will be granted, before the 
hearing, in every case in which a perpetual Injunction 
might fitly be granted at the hearing, for to justify a 
temporary Injunction, not only must the case be such 
that an Injunction is the appropriate relief, but there 
must be the further ingredient that, unless the defendant 
is at once restrained by Injunction, irreparable injury 
or inconvenience may result to the plaintiff, before the 
swit can be decided upon its merits. 

In the limited class of cases which are now to be con- 
sidered, the Injunctions are always from the nature of the 
case of a temporary character and may thus be — 
ly considered. 
Injunctions may thus be roughly divided n OF Rn 














contract or (b) tort which classes of cases are dealt with | 
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wasted, damaged, or alienated by any party to the suit, 
or wrongfully sold in execution of a decree, or (b) that 
the defendant threatens to remove or dispose of hw 
property with intent to de/raud his creditors, the Court 
may by order grant a temporary Injunction to restrain 
such act, or give such other order for the purpose of 
staying and preventing the wasting, damaging, aliena- 
tion, sale, removal or disposition of the property 
as the Court thinks fit, or refuse such Injunction or 





other order.' 
(i) Injunetioos The power given by section 492, cl. (a) of the Civil 
ups € os Procedure Code, is substantially the same as that long 
he padat exercised by English Courts of Equity. The object is to 


restrain the defendant from doing anything which may 
prevent the property remaining im statu quo during the 
pendency of a suit, upon the principle that when the 
plaintiff seeks to recover property in specie the defendant 
shall not be allowed to decide the question in his own 
favour by dealing or making away with the property, the 
right to which is the question in dispute. So the Court 
will restrain not only waste or damage to the subject of 
htigation whether moveable or immoveable property, but 
may also restrain the mere alienation of property whether 
=oveable orimmoveable. For in every case the plaintif — — 
might be put to the expense of making the vendora — — 
party to the proceeding, and at all events his title, if he = 
prevails in the action, may be embarrassed by such ne 
outstanding title under the transfer. The Court : 
though it acts on the doctrine of lis pendens, * 

A prevent, if possible, the necessity of proe 
- m prep ana viN, ane io ee 
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a suitor of the more effective protection of an In- 
junction.’ 

Clause (a) of section 492 of the Code deals with suits 
in which a claim is made for specific property in the hands 
of the defendant, and it ts only in such suits that any 
question can arise of waste, damage or alienation. The 
object of the exercise of the jurisdiction is to secure the 
safety of that specific property which is m dispute in the 
suit pending the litigation as also at its close to secure 
that any decree which may be made with reference 
thereto shall not prove unfructuose.* 

The power, however, of issuing an injenction pen- 
dente lite ought to be most cautiously exercised. It is 
only in cases where property which it is essential should 
be kept in its existing condition during the pendency 
of the suit, is in danger of being destroyed, damaged or 
put beyond the power of the Court. that the latter ought 
to interfere so as to restrain persons who may turn out in 
the final event of the litigation to be the actual owners of | 
the propertv from proper enjoyment and possession of it.* 
Immoveable property should always, if possible, be 
re*a,ned $m statu quo, until the suit which is sc dete 
the title to it shall have been decided.* 2 

The restraint —— peod not necessarily be absolute. 
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dealing with the bonds or notes by the defendant, per- 
mitted him to sue upon the mortgage-bond and take 
steps to realize the amount covered thereby, and ordered 
the monev when realized to be kept in Court, until the 
disposal of the smt- and as regards the Promissory 
Notes permitted him to draw the interest as it fell due 
from time to time.’ 

In granting a- temporary Injunction restraining the 
ahenation of property, the subject of suit, the Court will, 
as in the case of other Injunctions, first see that there 
is a bond Ade contention between the parties, and then 
on which side, in the event of obtaining a successful 
result to the suit, will be the balance of inconvenience? if 
the Injunction do not issue, bearing in mind the principle 
(already alluded to) of retaming immoveable propertv 
m statu quo. 

The wrongful sale of property in execution of a decree 
is only one form of alienation which may be restrained - 
pendente lite. Even a judicial sale. if wrongful, will be — 
restrained upon principles and under circumstances - 
which have been dealt with in the preceding Chapter z 
of this book. * * 

In order to obtain an Injunction under this section - 
there must be (1) a swit in which the Injunction mar. E 
granted," and (2) the threatened danger of waste, d A 
or ahenation must be alleged and proved. (3) in r = 
of property which is in dtspufe in that suit. 
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Firstly. the order of Injunction must be made in a 
regular suit brought to try the title to the property in 
dispute. It cannot be made summarily. So it was 
held that the Lower Court could not, in the Summary 
Department, pass an order declaring invalid a sale of a 
house made by a manager and granting an Injunction 
to prevent the demolition of such house, but should 
have left the title of the parties to be .established in 
a regular suit.' And where there is a remedy by are- 
gular suit, the High Court will not exercise its extraor- 
dinary powers under section 15 of the Charter. So. where 
money due to an -insolvent was deposited in Court, and 
the latter ordered it to be paid to creditors who had at- 
tached the money instead of to the Official Assignee, the 
High Court refused to interfere under those powers, 
holding that the remedy open to the assignee was a suit 
for an Injunction to restrain the creditors and an order 
for an Injunction under the Civil Procedure Code." 
A Court has no jurisdiction to issue an Injunction to 
stay waste, damage or alienation with respect to proper- 
ty in dispute in a suit pending in another, even though it 
be a Subordinate, Court. If the suit be first withdrawn 
pees suck last mentioned Cout te Sa. 2T 





latter may then issue an Injunction." Where a Court = 


has no jurisdiction to make an order of Injunction, — 
— have no jurisdiction to modify such order.* 
E-Sicondly, the applicant for the Injunction must alleges 
“that the property hu dispute in che gt b m 
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that the defendant wished to realize the debts due to her 
by bringing actions in Court, and no proof whatever was 
given of any intention to waste, damage or alienate, an 
Injunction which had been granted was set aside.’ Not 
only must there be an allegation but proof must be 
given by afiidavit or otherwise of that allegation of 
danger of waste, damage or alienation." Some reason 
should be shown why the property to which the plam- 
tiff lays claim should, pending the dispute, be kept from 
alienation. 

A Court having jurisdiction to make an order of Injunc- 
tion should not do so without some evidence that the 
property in dispute in the suit is in danger of being 
wasted, damaged or alienated by any party to the suit.* 
The necessary proof may be afforded by the admission 
of the defendant. So, where it was admitted bv the 
defendant that he intended to take away the money im 
question in the suit (which money had been attached by, 
and was in deposit with, the Magistrate) for the purpose 
of investing 1t in trade; the Court held that this admission 
was sufficient evidence to show that that money was in 
danger of being alienated within the meaning of the Code. 











If the suit had been an ordinary suit for money, the case — — 
would have stood on quite a different footing; for then = 
it would not have been a suit for as a specific property, E. 
and consequently no question as to whether that pgoper- EC E 
ty was in danger of being wasted or alienated could have x 


zc — 












arisen. In the case now cited, however, the 
matter of contention was a specific sum of money in the | fo 
custody of the Magistrate ; and when the defene nt 


* Prosunno Moyee Desses v. W ooma * Mun Mohimee Doasee ' F m 
_ Moyee Dossee, 14 W. R.. 409 (1870). Dossec, 13 W. R. Ot 
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admitted that he intended to use that money for «ue 
purposes of trade, that admission was held sufficient to 
show that he intended to alienate it. It was possible 
that the contemplated trade might be successful, but 
it was also under the circumstances probable that it 
would not be so, and that the money in suit being spent 
the plaintiff would be unable to recover that specific 
object for which it had been brought. If the plain- 
tiff ultimately obtained a decree for this sum of money 
and the defendant was allowed to take it away in the 
meantime to invest it in trade, the decree, so far as this 
particular item of property was concerned, would pro- 
bably be unfructuose, and the loss likely to accrue to the 
defendant by its being retained under attachment being 
comparatively small compared with the difficulty there 
might be in realizing the sum from the defendant, if once 
it was expended for any purpose, the Court upheld the 
Injunction which had been granted against its alienation ' 

Thirdly, the property must be that in suit. Where, 
however, it was admitted on the part of the plaintiff 
that one of the defendants was equally interested with 
herself in the subject of suit, the plaintiffs own case 
property in question; it was held that to issue an In- 
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1 


Whether a Receiver will be appointed or an Injune- 
tion granted in a case of waste or alienation will depend 
upon the particular facts proved. When in dealmg 
with the question raised before it, the Subordinate Court 
seemed to have been of opinion that the plaintiffs were 
entitled to have a Receiver appointed, if it appeared 
that they had a fair question to raise, and if there was 
strong ground of apprehension that the property in dis- 
pute would be lost or wasted, if not placed in the hands 
of a Receiver whom it accordingly appointed ; it was 
held in appeal that in thus dealing with the matter, the 
Lower Court had fallen into an error: and that though 
it would no doubt have been right, if it had made an 
order for an Injunction, the distinction which exists be- 
tween the case of an Injunction and Receiver had not 

"been kept in view. That distinction is that while in 
either case it must be shown that the property should 
be preserved from waste or alienation in the former 
ease it would be sufficient if it be shown that the plam- 
tiff in the suit has a fair question to raise as to the 
existence of the right alleged ; while in the latter case & 
good prim facie title has to be made out. The Appel- 
late Court accordingly set aside the order for the ap  — 
pointment of a Receiver and in lieu thereof granteda — — 
temporary Injunction in the terms of the section now P 
considered. | 

If in any suit it be proved by affidavit or ot Rie 
that the defendant threatens, or is about to remove o E 

dispose of his property with intent to defraud his e 

— tors, the Court may, by order, grant a temporary li 

y eae m x tion to restrain such act or give m other — 
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disposition of the property as the Court thinks fit or refuse 
such Injunction or other order.' This provision differs 
from that enacted by section 492, clause (a) of the Code in 
that the property dealt with by the Injunction is not 
the property in dispute in the suit, namely, that to 
which both parties lay claim and the title to which has 
to be decided, but is property the title to which 1s admat- 
tedly in the defendant, and, therefore, not in dispute in 
the suit. It presupposes a general intention on the part 
of the defendant to defeat and defraud his creditors and 
permits of an Injunction analogous to the remedy of 
attachment before judgment provided for m Chapter 
XXXIV of the Code. The ordinary rule is that, pend- 
ing a suit to enforce a general claim against a person there 
cannot be an Injunction to restrain him from parting or 
dealing with his property, not being property specifi- 
cally in dispute in the suit. When, however, such 
intended parting and dealing with property is not done 
in the bond? fide exercise of ownership, but with an 
intent to defraud persons, who being creditors of the 
owner, have or might have the right to resort to such 
property in satisfaction of their claim, there arises in 
their behalf an equity to restrain such threatened deal- 
ing with the property even as against its legal owner. 
Both an attachment under section 483 of the Civil Pro- 




































cedure Code and Injunction under section 492, clause (5) 
have as their subject-matter not the property in suit, but — 
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property which is in dispute in the suit. And as 
apphcations under section 483 and section 492, clause (5) 
are both distinguishable from an application under section 
492. clause (a), so also, applications under section 483 and 
section 492, clause (5) respectively, are clearly distinguish- 
able from each other. Section 483 is applicable only to 
cases where it is probable that the defendant is about 
to make away with his property so as to make it 
impossible for the plaintiff to execute any possible 
decree against him, and empowers the Court in such 
a case to make an order calling upon the defendant for 
security, and im default, thereof, to attach the property. 
It has no application where the property is the property 
tm sus which must, if necessary, be followed under the 
provisions of section 492, clause (a). The latter section 
apples to à case where it is shown to the satisfaction 
of the Court that the defendant in possession is likely 
to damage and make away with any property in 
dispute in the suit, and empowers the Court in 
such a case to issue an Injunction to the defendant to 
refrain from the particular act complained of.' Bei 
though section 483 and section 492, clause (a), have both — 
this in common that the property to be dealt with = 
the Court is not that in dispute in the suit, the f = 
lowing important differences exist between these sec- 
tions. fa Spe Seat prs, the property ME 
tached in the one case, while in the other the property i ds 
left in the owner's hands subject only to the prohibiti n 
enjoined by the Injunction. Secondly, the 
_ cient to satisfy the decree, which may be } | 
. suits in which the —— for attachme — 2 
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Thirdly, there can be no attachment where the  pro- 
perty is beyond the jurisdiction of the Court in which 
the suit is pending. Whereas an Injunction, in so far 
as its action is im personam, is not so limited. Lastly, 
any private alienation made subsequent to attachment 
is null and void ; but such is not the case with aliena- 
tions made subsequent tothe issue of an Injunction either 
under clauses (a) or (b) of section 492 of the Civil Pro- 
cedure Code.* 

$ 51.—An appeal lies from an order passed either Appeal from 
under clause (a) or clause (b) of section 492 of the Code tions. px 
of Civil Procedure dealt with in this Chapter.* 





proved do not appear to have war- 
ranted the order. That clause re- 


! See O'Kinealy's Civ. Pr. Code, 


quires not only proof of attempted 
alienation, but of intent to defraud. 
The High Court appears to have con- 
sidered that the Injunction was not 
legally issued, but disposed of the 
case upon another poirt. 
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CHAPTER VI 


INJUNCTIONS IN THE CASE OF OBLIGATIONS ARISING FROM 


Contract. TRANSFER OF PROPERTY. or TRUST. 


§ 52. Cowrratrs, TRANSFERS OF 
PmBorERTY, axo Trrers ; 
(i) Lawin India relating thereto; 
(if) and the relief applicable in 
reapect thereof. 





JUNCTIONS IN CASES OF Cox. 
TRACT WILL BE GRANTED: 

(i) Jurisdiction ; 

(ü) The agreement must consti. 
tute a contract : 

(a) Void agreements ; 
(b) Voidable agreements. 

(ui) Such contracta must not be 
one, the performance of 
which would not be spe- 
cially enforced : 

(a) Contracts which cannot be 
specifically enforced ; 

(^) No Injunction will be grant- 

ed in respect of the 
breach of such contracta ; 

(c) Except in certain cases of 

















$ 56. VARIETIES or Covex ants: 


(1) 
(n) 


Afhrmative. 
Negative. 


(iii) Affirmative coupled with se 


$ 57. 


$ 58. 


$ 59. 


& 60. 


(i) Cases in which specific pere 
(ii) Contracts of which the sab- 


gative. 
NPECIFIC PERFORMANCE OF 
AFFIRMATIVE AGREEMENTS. 


INJUNCTIONS IN alp OF AND 
ANCILLARY To SPECIFIC 
PERFORMANCE: 


I*5scxNcTIONS TO RESTRAIN THE 
BREACH OF NEGATIVE AGREE- 
MENTS. 


IN THE CASE OF OBLIGATIONS 
ARISING IN CoxwTRaCT THS — 
Cover WILL BE GUIDED BY 
THE RULES AND PROVISIONS 
FORMANCE : 

— 


formance is enforceable; — EE. = 
— 









INJUNCTIONS IN THE CASE 


(v) Of the discretion of the 

Court : 

(4) Delay; 

(5) Unfair advantage ; 
Callianji Harjiean v. 
Tricum ; 

(c) Hardship: 

(d) Partial performance ; 


Narsi 





OF CONTRACT. 


§ 61. 
CULAR CASES OF 


213 


INJUNCTIONS IN CERTAIN FARTI- 
CONTRACT 


OR TRANSFER OF PROPERTY : 


(i) Injunctions between partners 


(a) Without a view to disso- 


lution ; 
(5) 
lution ; 


Pending and after disso- 




















(vi) For whom contracts may be (ii) Injunction* against companies 
specifically enforced; (iii) Injunctions against Clubs 
(vii) For whom contracts cannot Societies, &c. ; 
be specifically enforced - (iv) Injunctions between mortga- 
(a) Personal bars to the relief ; gor and mortgagee ; 
(5) Contract to sell property (wv) Injunctions between lessor 
by one who has no title or and lessee. 
is a voluntary settler ; § 62. Lsscxctrons IN cases Or TRUST 
fvin) Non-enforcement except with OR OTHER FIDUCIARY RELA- 
variation ; Tro™ : 
(ix) Against whom contra ts may (i) Injunections against trustees; 
be specifically enforced ; (ii) Injunctions against executors; 
(x) Against whom contracts can- (iii) Injunctions against corpora- 
not be specifically enforced. tions. 
$ 52. Every promise and every set of promises form- Contrai fu. 
ing the consideration foreach other is an agreement ; and — and et 
an agreement enforceable by law is a **contract.'"' “Trans- ANE — 
fer of property^" within the meaning of the Act dealing Qr EN 
with the same’ (which regulates the transfer of property xc fx re 
from one living hand to another as the Indian Succession — e 
Act regulates its transmission after the owner's death) E ae — 
means an act by which a living person conveys property, n — a Em 
in present or in future, to one or more other living persons, - pou | 
or to himself and one or more other living persons and - E 
to "transfer property'' is to perform such act.* 2 7 
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parts of India to which the Indian Trusts Act does not 
extend recognises two estates or interests in the subject. 
matter of the trust, namely, the **legal'' estate of the 
trustee and the ''equitable"" estate of the beneficiary or 
cestui que trust. According to that law there may there- 
fore be two persons holding different estates in the same 
But trustsin the sense of confidences to the 
"legal" "equitable ' estate 
are necessary are unknown to Hindu and Mahommedan 
law." Trusts howeverin the wider sense of the word, that 
is to say, obligations annexed to the ownership of property 
which arise out of a confidence reposed in, and accepted 
bv, the owner for the benefit of another, are constantly 
created by the natives of India and are frequently enforced 
by the Courts. Trusts of various kinds have been recog- 
nised and acted uponin India in many cases.’ So also in 
the territories to which the Indian Trusts Act extends, a 
**trust'"" is an obligation annexed to the ownership of 
property and arising out of a confidence reposed in, and 
accepted by, the owner, or declared and accepted by him 
for the benefit of another, or of another and the owner“ 
pien The law of contract is largely, though not exhaustively, 
thereto dealt with by the Indian Contract Act.* It does not pro- 
fess to be a complete Code dealing with the law relating 
to contracts. It purports to do no more than to define — 
— ee ea et a, end there Se 
to show that the ature intended to deal exhausti 


property.' 


existence of which a and an 























| See Agnew's Law of "Trusts in 
British India (1882), p. 8 ; Spence's 
Equity, 875. 

9? Kemara Arima Krishna Deb 
v. Kumara Kumara Krishna Deb, 2 
B. L R.. O. C., 36 (1868); Sree Krish- 
sommi Das v. Ananda Krishna Bose, 
4 E. L. R., 0. C. 231. 278 (1869). 

* Tagore v. Tagore, 4 B. L. Ra, O. 








C. 34 (1869); S. C. in appeal, 18 W. 


R., 359 (1872) ; ia 
13, 1880. — 
* See Act II of — 5 eo 
Act I of 1877, « 3. > 
» Act IX of 1872 extends to — 
whole of British ~ — 
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with any particular chapter or sub-division of the law 
.elating to contracts. It treats of certain general rules 
applying to all contracts and of certain particular forms of 
contract such as the sale of goods, indemnity and 
guarantee,* bailment,*agency*and partnership? other than 
extraordinary partnership? the subject-matter of the 
Indian Companies’ Act.* It does not affect the provisions 
of any Statute, Act, or Regulation not thereby expressly 
repealed.” nor any usage or custom of trade, nor any 
incident of any contract, not inconsistent with the provi- 
sions of the Act." The Act does not treat at all of certain 
forms of Contract the substantive law relating to which 
must be sought for either in special enactments passed 
prior or subsequent to the Act, or in English text-books.'' 





* The Irrawaddy Flotilia Co. v. 
Bhugwandas, I. L. R., 15 Cal.. 620, 
628, 629(1591) ; the Act purports to 
be only a partial measure: Mothoora 
Kant Shaw v. The India General Steam 
Navigation Company, I. L- R.. 10 Cal.. 
184 (1883) ; A uverji Tuleidase v. The 


Great Indian Peninsula Railway Com- 
pany. L L E. 3 Bom. 113 (1575). 
It can hardly be called a complete 
Code, but it may be taken as a kind of 
summary of the main principles which 
govern contracts. Aandhiya Lal vw. 

| » LL R. 7 AIL, 313. 321 





Contract by Artificers and others; a, 
to criminal breaches of contract, see 
Penal Code, Ch. XIX); HI of 1865 
(Common Carriers) ; Acts V of 1866, 
Mad. C.. VI of 1865, B. C. (Contracts 
for Labour) and others. 

9 e. G-, pre-emption, maritime law as 
to bottomry, salvage, etc. ; attorneys 
lien (In the matter of McKorksindale, 
LL. R., 6CaL, 1 (1880); rules of Hindu 
law not affected by the Contract or 
other Act (Nobjin Chunder Bammerjee 
v. Romesh Chunder Ghose, I. L. R., 
14 CaL, 781 (1887), the common law 
relating to carriers (Mothoora Kant 
Shaw wv. The India General Steam 
Narigation Company, L L. R., 10 
CaL, 166 (1883); The Irrawaddy Fio- 
tilla Co. v. Bhuqwan Das, L L. R., 
— — — 
Da Tp ie e stran E 
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The law relating to relief in the case of contracts is 
contained in the Contract Act, in portions of the Civil 
Procedure Code, and in the provisions of the Speeific Re- 
hef Act dealing with Injunction and Specific Performance.’ 
As to that part of the law of contract which is contained 
In the Contract Act the English and Indian law are sub- 
stantially the same. In some respects, however, the Con- 
tract Act establishes different rule from that which pre- 
vails in England, and in construing it the Courts must not 
adopt as a rule of construction that it was intended to 
make the contract law of India the same as the law of 
England, but must look at the words of the law and gather 
from them, as well as they can, what was the intention of 
the Legislature.” 

The Transfer of Property Act of 1882° deals with trans- 
fers of property, but, save as provided by section 57 and 
Chapter IV, does not affect transfers by operation of law 
or by, or in execution of, a decree or order of a Court 
of competent jurisdiction, and nothing contained im the 
second chapter of that Act affects any rule of Hinda, 
Mahommedan or Buddhist law. The chapters and 
sections relating to contracts are to be taken as part of the 
Indian Contract Act as those which relate to registration 
are to be read as supplemental to the Registration 
Act of 1877. The Act after first dealing with the — 
general principles relating to the = 
whether moveable or immove able 
treats in particular of sales of immoveable 
mortgages of, and charges upon immoveable 

l v. post. 


2 Greenwood & (Co. v. Holgwette, 12 
B. L. R., 42, 46 (1873); S. C., 20 W. R., 
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leases, exchanges,’ gifts* and transfer of choses-in-action 
or actionable claims.* 

 Th&kaw of Trusts for the territories to which the Indian 
Trusts Act* extends* is mainly contained in that Act, 
With some exceptions the law therein contained is 
substantially the same as that which is now administered 
by English Courts and (under the name of **'justice» 
equity and good conscience’’) by the Indian Courts in 
those territories to which the Act does not extend. 
Nothing however in the Act contained affects the rules 
of Mahommedan law as to wagq/, or the mutual relations 
of the members of an undivided family as deter- 
mined by any customary or personal law, or applies 
to public or private religious or charitable endow- 
ments, or to trusts to distribute prizes taken in was 
among the captors. Portions of the law relating to trusts 
are also contained in the Specific Relief Act,’ the Code of 
Civil Procedure = the Limitation Act,” the Official Trustees 
Act. ° the Mortgagees and Trustees’ Act," the Trustees and 
Mortgagees' Powers Act,'* the Literary, Scientific, and 
* Act I of 1977, *. 3; Part II. Ch. 


I. «=. IO, It (a), I2 (2), 21 (e) 42 
(erpi^.), 43.54 (a), 56 (5$) Act II 
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of 1892 repeals the first illustration im | 
* Act XIV "of 1882, ss. 15 168. * 
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Charitable Societies" Act,' the Statute of Frauds,’ the Reli- 


gious Endowments Act,* the Religious Societies’ Act 
the Penal Code.’ ^» Ds 


(n) een" The ordinary remedy for the breach of any contrace . 

im respec*the grant of compensation for any loss or damage caused 

TC ME by such breach.” A person who rightfully rescinds & 
contract is also entitled to compensation.’ The extra- 
ordinary remedies available are Specific Performance," 
Rectification.” Rescission,'? Cancellation, " Appointment of 
Receivers? and Injunction." Any person suing for the 
speciic performance of a contract may also ask for 
compensation for its breach either in addition to, or in 
substitution for, such performance. If in any such suit 
the Court decides that specific performance ought not to 
be granted, but that there is a contract between the 
parties which has been broken by the de endant and 
that the plaintiff is entitled to compensation for that 
breach, it shall award him compensation accordingly- ' 
Compensation awarded under the section now cited m.y — 
be assessed in such manner as the Court may direct. 


—€— — MÀ — O — — 
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inserted in settlements, mortgages s Ss. 405—409. | 
and wills and to amend the law of * Act IX of 1872, s. 73,74 = = 
property and relieve trustees. In * M. a 75. = 


those parts of India to which Act II 
of 1833 extends, ss. 2—5, 32—37, and 
the portions of ss. 39 and 43 

with trusts are repealed ; but Act I 
ét 1009 embedies and reenasts the 
substance of ss. 2, 3, 5, 32, 33, 36, 37. 
and those portions of s» 30 and 43 
dealing with trusts. 

1 Act XXI of 1860. 

* 29 Car. II, c. 3, ss 7—11, relating 
to declarations of trust, resulting 
trusts, transfer of trusts, and cestui 
que trust are in force onfy in the Pre- 

3 sidency-towns of Calcutta and Bom- 

| bay. 
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The circumstance that the contract has become incap- 
r'e ^o! specific performance does not preclude the 
TEX om exercising the jurisdiction conferred by this 
section. The dismissal of a suit for specific performance 
of a contract or part thereof will bar the plaintiff's 
right to sue for compensation for the breach of such con- 
tract or part as the case may be.* Liquidation of dam- 
ages is not a bar to specific performance.” 

Similarly in the case of agreements to transfer propertv 
the remedy lies either in damages or specific performance. 
Instruments of transfer may also be rectified or cancelled, 
and protection may be given to rights of property by the 
appointment of a Receiver orthe issue of an Injunction. 
A person entitled to the possession of specific property, 
moveable or immoveable, may sue to recover the same;* 
and any person entitled to any right as to any property 
may institute a suit to obtain a decree declaratory of such 
right." In the case of mortgages the mortgagor may 
sue for redemptio and the mortgagee for sale or 
foreclosure.* | 

In the case of trusts a trustee who commits a breach of 
trust is liable to make good the loss which the trust-pro- 
perty or the beneficiary has thereby sustained." The 
beneficiary has a right that his trustee shall be compelled 
to perform any particular act of his duty as such and re- 
strained by Injunction from committing any contemplated 
or probable breach of trust." He may follow the trust- 
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property,’ and institute a suit for a declaration of his right,* 
and the trustee, if dispossessed of the trust- property. may 
sue to recover the same." The Court will also in 
cases dispossess a trustee of the trust-estate by 
ing à Receiver of the trust-property.* 
Of the abovementioned forms of relief only those by 
Injunction and Receiver are directly dealt with in the fol- 
lowing pages though incidental reference is also made to 
rehef by Specific Performance, since the rules touching 
this remedy govern also the issue of Injunctions in cases of 
breach of contract.* 
Injunctions m respect of torts to property other than 
breaches of trust are dealt with in subsequent Chapters. 
Relief by $ 53. The Court will often interfere by Injunction to 
prevent the violation of contracts and to compel parties 
to perform their covenants and agreements. In the case 
of the breach of an obligation arising from contract or 
trust, an Injunction, temporary or perpetual, mandatory | 
or otherwise, may be granted. : 
In any suit for restraining the defendant from commit- 
ing à breach of contract or other injury (such as a breach - 
of trust) whether compensation be claimed in the suit or = 
not, the plaintiff may, at any time after the, commence- — — 
ment of the suit, and either before or after judgment, apply - E 
to the Court for a temporary Injunction to restrain th Eos 
defendant from committing the breach of contract or | mo 
jury complained of, or any breach of contract or inj jury of — 
a like kind arising out of the same contract or rela p e 
the same property or right. The Cou M er 






int- 





(9) Temporary. 





















* Act II of 1882, a 63, 64, ef Act I1 of 1882, s 
EOL * Gv. Pr. 
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grant such Injunction on such terms as to the duration 
of the Injunction keeping an account, giving security or 
otherwise as the Court thinks fit, or refuse the same.' 

Where any property in dispute in a suit is in danger of 
being wasted, damaged, or alienated by any party to the 
suit, the Court may by order grant a temporary Injunction 
to restrain such act, or give such other order for the pur- 
pose of staying and preventing the wasting, damaging or 
alienation as the Court thinks fit, or refuse such Injunction 
or other order. In case of disobedience an Injunction 
granted may be enforced by the imprisonment of the 
defendant for a term not exceeding six months, or the 
attachment of his property or both. But no such attach- 
ment shall remain in force for more than one vear, at the 
end of which time, if the defendant has not obeyed the 
Injunction, the property attached may be sold, and out of 
the proceeds the Court may award to the plaintiff such 
compensation as it thinks fit, and may pay the balance, if 
any, to the defendant.* 

The words of the Code will enable the Courts to cast 
their orders in a mandatory form, if the circumstances of 
the case so require it. 

Subject to the other provisions contained in or referred (i) Perpetual. 
to by Chapter X of the Specific Relief Act, a perpetual 
Injunction may be granted to prevent the breach of an — 
obligation existing in favour of the applicant, whether Eo 





expressly or by implication. When such obligation arises S s 
from contract the Courts are required to guidethemselves —— E 
by the rules and provisions contained in —— It of the — 









Act relating to the subject of specific 


^ Civ. Pr. Code, s. 493. 
9 Ib., s. 492. | ^ . .. eowenant i 
* Ib., s. 493. damage a 
* Aet Iof 1877, s 54; see Kerr, seems ot 
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contract may be expressed or it may be implied.' Of the 
illustrations to section 51 of the Specific Relief Act dealing 
with the issue of perpetual Injunctions, Illustrations (a), 
(7), (č). (D, are purely cases of contract. Provision is also 
made for the issue of an Injunction in the case of a breach 
of trust. When the defendant invades or threatens to 
invade the plaintiffs right to, or enjoyment of, property, 
the Court may grant a perpetuai Injunction where the 
defendant is trustee of the property for the plaintiff? Of 
the illustrations to the abovementioned section those let- 
tered (5)— (+) are examples of breaches of duty arising out 
of contract or trust, being breaches of trust or other fidu- 
ciary relation.* 
A perpetua! Injunction being in substance a decree, such 
an Injunction in the case of contract or trust should be 
enforced by the execution of the decree by which it is 
given.* 
pe) Manda- When, to prevent the breach of an obligation atising 
from contract, trust, or otherwise, it is necessary to com- 
pel the performance of certain acts which the Court is cap- 
able of enforcing, the Court may, in its discretion, grant — — 
a perpetual Injunction to prevent the breach complained 
of, and also to compel performance of the requisite acts — 
The Court may also, if the circumstances so require It A 
grant a temporary Injunction in the mandatory form -— < 
The mode of enforcement of a mandatory Injunction — 
depend upon its nature as being either temporary or} er | Res 
tual. durum e en E 












E 1 db. ast. (E) v. post. 
ge E * Collett, op. eit, 278 ; Nelson, op. 
Ze ea cc ^ . 22e I of 1877, s 54 dn 


— | A. n, 
E Sarati v. ei L Ln R., 





> vidas, 10 Bom. H. C. R., 95 (1873). ‘Kerr, Raj. 490—494. 
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a breach of contract, if the circumstances warrant its issue. 
But there must have been no acquiescence and the con- 
sequences of the breach of the agreement must be such as 
cannot adequately be compensated by damages.' 

So where the plaintiff and the defendant, being owners 
respectively of two adjoining houses and the verandahs 
immediately in front of those houses, agreed that they 
should keep the verandahs open and not build upon them 
or divide them by a wall: It was held that the mere fact 
that the defendant, when re-building his house, built its 
new front wall in advance of the plaintiff's, thus encroach- 
ing on the defendant's own verandah in breach of the 
agreement, was not sufficient in itself to justify the Court 
in granting a mandatory Injunction ordering its removal. 
It should also be satisfied that the new wall so materially 
interfered with the comfort and convenience of the plain- 
tiff, that the consequences of the breach of agreement 
could not adequately be compensated by damages. It 
should also satisfy itself whether the plaintiff protested 
against the new wall being built, whilst in course of erec- 
tion, or quietly acquiesced in what the defendant was 
doing, and only objected when the wall was completed 
In the latter case, the Court should only award damages.* 

A mandatory Injunction may also be granted in the case 
of breaches of trust or other fiduciary relation. So in the 
case put as illustration (i) to section 54 of the Specific Relief 
Act, the Court may also order all written communications 
made by B, as patient to A, as medical adviser, to be de- 
stroyed.* And if a person, being the medical adviser e 
another, threaten decies ase written c 1 vani- — — 
— Jamnadas v. Lallu Ha- Seo abo Ma E 



























3 Ranchhod Jamnadas v. Lale Ha- A " AE et 1877. «66, illas- e) 
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the latter may obtain an Injunction to restrain the publi- 
cation; and the Court may alsoorder the communication 
to be given up or destroyed. 

— $ 94. The Court may, when it is satisfied that such a 
course will be justified by the circumstances of the case, 
instead of granting an Injunction, substitute damages 
therefor.” But a person may by acquiescence in a 
breach of covenant not only deprive himself of his 
right to an Injunction, but also of his right to recover 
damages.* 

Con$uensuP — $ 55. Certain common conditions are essential to the 

EM. grant of relief in respect of obligations arising from con- 

tract will be tract. viz..—(1) the Court must be one of competent juris- 

| diction to grant the relief prayed; (2) the agreement must 
constitute a contract; (3) such contract must not be one 
the performance of which would not he specifically enforced; 
an d (4) the grant of relief must not affect the operation of 
the Indian Registration Act. 


(i) Jurisdiction. [n this country the power to make orders in personam 


though the subject-matter of the suit is without the juris- 
diction is determined in the case of the High Courts by — 
their respective Letters Patent,* and in the case of other = 
Civil Courts, by the Civil Procedure Code.* Suits 
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am. M 
1 —— ns 
c^ D 
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Lo eem 


ing immoveable property must in general be instituted = 





where the subject-matter is situate; in other cases 
jurisdiction is determined by the place of origin of th 
cause of action or residence of the defendant. It isd 
ful whether the Courts in this country are npo n 
to entertain suits for specific performance * 


* Act 1 of 1877, s. 55, illus. (f). 
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relating toland which is situate without the jurisdiction.' 
The decisions cited were the subject of consideration in the 
case undermentioned^ in which it was pointed out that 
there is a distinction between a vendor's suit for specific 
performance as to which the Court has jurisdiction and a 
purchaser's suit a« to which a Court may not have juris- 
diction.” In the matter of Injunctions suits under the 
(wil Procedure Code to obtain relief respecting immove- 
able property situate in British India held by or on behalf 
of the defendant.* may. when the relief sought can been- 
trely obtained through his personal obedience, be insti- 
tuted either in the Court within whose jurisdiction the 
property is situate or in the Court within whose jurisdic- 
tron the defendant resides or carries on business or person- 
ally works for gain.^ Similarly it has been held under the 











Comme ml Rourke. 218 that «uch a «mit will (Rourke. 21%) and 
(tees): H. HB. Holber v. Puedathai. will mot (I L. R.. 5 Cal, S2) lie. The 
Ff. L. R.. 144 Bor. 253 (Iw the decision im the last case appears to 
ami in 
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Injunction, if the cause of action has arisen or the defend 
ant resides, carries on business or works for gain within 
the jurisdiction. ' 

The agreement in respect of which relief by specific per- 
formance or Injunction is sought must constitute a con- 
tract, that is an agreement enforceable by law; for by the 
terms of the Specific Relief Act nothing in that Act shal] 
be deemed, (unless otherwise expressly enacted therein.) 
to give any right to relief in respect of any agreement 
which is not a contract... Every promise and every set of 
promises forming the consideration for each other is an 
agreement.* And all agreements are contracts if they are 
made bv the free consent* of parties competent to contract," 
for a lawful consideration and with a lawful object, and 
are not by the Contract Act expressly declared to be void“ 

The effect of the failure of one or other of the conditions 
last mentioned is either to render the agreement void, that 
is,” not enforceable by law, and therefore '" not a contract. | 
or to render it voidable, that is," enforceable bylaw at the — — 
option of one or more of the parties thereto, but not at the — 
option of the other or others, and an agreement of this — i 
kind is a voidable contract. — 

















1 Ciy Pr. Code, « 17 (See aho ss. 
18—24); Letters Patent, 1885, cl. 12. 





? Act I of 1877. *. 4 (a). 





* Act IX of 1872, s 2 (e) and aa 
to the defirition of "promiw,' 'pro- 
misor,” "promise," see ., £. 2, cls. 
(5, (7), and of ‘consideration’ see =., 
s. 2, el. (d) Promises which form 
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The Specific Relief Act excludes from its operation all — 


void- agreements, and therefore no Injunction will be 
granted in respect of such an agreement.' Every agree- 
ment of which the object or consideration is unlawful is 
void; as where the consideration or object of an agreement 
is forbidden by law, or is of such a nature that, if permit- 
ted, it would defeat the provision of any law; or is frau- 
dulent or involves or implies injury to the person or pro- 
perty of another; or the Court regards it as immoral or 
opposed to public policy. And except in the three in- 
stances specified by the Contract Act an agreement made 
without consideration is void.* So too an agreement in 
restraint of the marriage of any person, other than a minor 
is vold.^ And, saving three specified exceptions, an agree- 
ment in restraint of tradeis void ;f as also, saving two ex- 
ceptions, an agreement in restraint of legal proceedings.’ 
Further, agreements, the meaning of which is not certain, 
or capable of being made certain" and agreements hy way 
of wager are void.” Lastly. where both the parties to an 
agreement are undera mistake as to a matter of fact 
essential to the agreement, the agreement is void.'^ 

Thus when an Act has declared an association to be 
illegal, no rights can be acquired by any of its members 
which are founded upon that which is so declared to be 
illegal nor will the Court take notice of their agreement 
for the purpose of establishing a right in a Court of law." 
An association of artizans for the purpose of enhancing - 








I Act I of 1877, « 4, cl. (a). 
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trade into one shop and dividing the prices of the work 
done amongst the members according to their skill, is an 
association that has for its object the acquisition of gain 
and, if consisting of more than twenty persons, must be 
registered. When more than twenty artizans signed an 
agreement whereby thev constituted themselves an asso- 
ciation for the above purpose, but which association was 
not registered as a company under the provisions of sec- 
tion 4 of Act X of 1566 (Trading Companies).' it was held 
that the Court could not grant an Injunction to restrain 
the breach of such agreement." In this case there was a 
partnership, or, at any rate, an association, for the pur- 
pose of carrying on a business that had for its object the 
acquisition. of gain, and consisting of more than twenty. 
persons, and being unregistered, it was an illegal associa- 
tion. Therefore none of the parties acquired any rights. 
under their agreement which could be enforced in a Court 
of law. Emu 















Though the Specific Relief Act excludes from its oper- 
ation void agreements, it does not so exclude voidable 
agreements, for such are contracts, being enforceable by — 
law, though at the option of some or one of the parties oír E 
such as agreements made without free consent, being 1 m 

duced by coercion, undue influence. fraud, orm en- 
tation ;* contracts as to which one of the parties t 
has refused to perform his promise wholly or has p 
vented the other from performing his promise ;* 
failed to perform his part at a fixed time when time ne 
is of the essence of the contract.’ * ject-matter 
RE thereiogn in the case of o 
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out of contract are agreements bilaterally binding and 
voidable agreements which the parties who have the 
power to avoid them have elected to make binding. The 
distinction between a void and a voidable agreement is 
that that which is void has never had any legal exist- 
ence and can therefore never be confirmed ; while that 
which is voidable is valid as long as it is not impeached 
by the party, who has it in his power to avoid it.' But, 
though valid, a contract so long as it is voidable can- 
not be specifically enforced.* In the event of a person 
electing to treat the contract as a binding one he may sue 
for its specific performance, and may also ask for compen- 
sation for its breach, either in addition to, or in substitu- 
tion for, such performance,* or if he so chooses may sue for 
damages only.‘ And if the person at whose instance the 
contract is voidable has elected to ratify it, and to treat it 
as binding upon himself a suit for specific performance and 
Injunction may lie against him in respect of such contract. 
But as a minor cannot elect to ratify a contract so as to be 
bound by the ratification no decree for specific perform- 
ance can be made against him ;* and it would follow there- 
fore that an Injunction cannot be granted to prevent the 
breach of a contract entered into by a minor.* 

The agreement in respect of the breach of which an In- (ii) : 
junction is sought must not only constitute a contract, but 
such contract must not be one which, though of an affir- «f 


mative character, is incap able of specific r 
. v. Janssen, 1 White ——— nei Fight 

and Telor’s Ll. C.; Oakes v. Tur- v. Rolland, 4 Russ., 298, it was 
quand, I. R., 2 H. L., 375. | | : 

? Jegul Kishori Chowdhurani w. 
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When an Injunction is sought in respect of an obligation 
arising from contract, the Court is to be guided by the 
rules and provisions contained in the Specific Relief Act 
relating to Specific Performance.' It follows as a neces- 
sary deduction from this rule that an Injunction cannot be 
granted to prevent the breach of a contract, the perform- 
ance of which would not be specifically enforced? When 
specific performance will not be granted, the Court will 
not grant an Injunction in aid of the contract, for, while 
damages are the proper and available remedy, such an 
Injunction might practically effect the same results as a 
decree for specific performance. 

The following contracts cannot be specifically enforced, 
and therefore an Injunction cannot be granted in respect 
of their breach :— 


gp (a) A contract for the non-performance of which com- 


be specifically pensation in money is an adequate relief? The grantof — — 
specific relief being dependent upon the inadequacy of the 
ordinary legal remedy, specific performance and Injune- 

tion will in all cases be refused where the breach of 

contract is satisfied by the mere payment of money” — 














t Act I of 1877, &. 54. 

? lb., 56 (f), as to the exception 
contained in s, 57. v, post. See High, 
Inj, $ 1162 ; Joyce's Doctrines, 204. 
So an injunction will not be granted 
against the sale of goods or any chat- 
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So specific performance will not be enforced of a contract 
for the transfer of stock in the public funds, though 
the rule is otherwise in the case of shares in private 
companies." Thus if A contracts to sell, and D contracts 
to buy, a lakh of rupees in the four per cent. loan of the 
Government of India, the contract cannot be specifically 
enforced. So the Court for the most part refuses to in- 
terfere in respect of chattels:* and prim‘ facie the breach 
of any purely mercantile contract is capable of being 
adequately relieved by damages.* Thus if .4 contracts 
to sell, and B contracts to buy. 40 chests of indigo 
at Rs. 1,000 per chest, the contract cannot be speci- 
fically enforced :* nor will the Court enforce contracts 
to make or accept a loan of money: though where the 
money has been actually advanced the Court will speci- 
fically enforce a contract to execute a mortgage. So 
if tn consideration of certain property having been trans- 
ferred by A to B, B contracts to open a credit in A’s 
favour to the extent of Rs. 10,000, and to honour A’s 
drafts to that amount; the contract cannot be specifi- 
cally enforced." In the first and second of the above il- 
lustrations both A and B, and in the third .4,would be 
reimbursed by compensation in money. 

(b) A contract which runs into such minute or numer- 
ous details, or which is so dependent on the personal quz- 
hf&eations or volition of the parties or otherwise from its 
nature is such, that the Court cannot enforce —— 
performance of its — terms." 
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— 


"The terms of this clause are very wide, and the num- 
ber of Illustrations show how varied are the crcum- 
stances which render it practically impossible for the 
Courts to specifically enforce contracts. Though the 
clause mentions two special reasons yet the mability 
of the Court to enforce specific performance is not hmit- 
ed to these two special grounds, for the clause goes on to 
speak of a contract which otherwise from ts mature is 
such that the Court cannot enforce specific performance 
of its material terms. The whole question is a practt- 
ca! one, and it is obviously impossible, in the face of the 
enormous diversity of facts and circumstances about and 
under which contracts take place, to lay down a rigid 
rule which can embrace all possible contingencies. No 
doubt the Courts could, at a great expenditure of time 
and money, specifically enforce nearly every contract, 
but such a course is neither necessary, for there is al- 
Ways pecuniary compensation available for the injured - 
party. nor would it in many cases be desirable on the © 
ground of public policy. The line must be drawn some- — 
where, and it is drawn at practical impossibility, and — 
whether this exists or not must be judged on the facts — 
and circumstances of each case, as it arises."* The reason | = 


for refusal of specific relief is thus the practical incapacity ——— 
of a Court to execute in such cases a decree lor spatiis | 
performance. Thus 4 contracts to render — 
service to B: or A contracts to employ B on persona! .— 
service: or .1, an author, contracts with B, ag - 
to complete a literary work. A contracts with B th 
in con- .leration of Rs. 1,000 to be paid to him by B, m 
will paint a picture for B. A oon 
A contracts to buy B's business at the now of a vah 
NE no alleen two valuers, one to be na 
—— it aad Mc 2: ! 
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= 
and the other by B. A and B each name a valuer, but 


before the valuation is made A instructs his valuer not to 
proceed." The abovementioned contracts cannot be spe- 
cifically enforced as they are all dependent upon the 
personal qualifications or volition of the parties. The 
Courts will not enforce contracts of hiring and service, and 
agency for the enforced performance of such a contract 
would be worse than its non-performance,* nor will an 
Injunction be granted in the abovementioned cases. So 
an Injunction will not be granted in respect of a breach 
of promise to give in marriage :5 or to compel a person to 
retain another in his employ in the confidential position 
of an agent ;* and in such a case the Court will not re- 
strain a defendant from doing that which is only a viola- 
tion of what is ancillary to, or incidental to the principal 
part of the contract. ^ Again a contract will not be en- 
forced which runs into such minute or numerous details 
or otherwise from its nature is such that the Court cannot 
enforce specific performance of its material terms. By 
a charter-party entered into in Calcutta between 4, the 
owner of a ship, and B, the charterer, it is agreed that 
the ship shall proceed to Rangoon, and there load a cargo 
of rice, and thence proceed to London, freight to be paid 
one-third on arrival at Rangoon, and two-thirds on de- 
livery of the cargo in London. A lets land to B and B 
contracts to cultivate it in a particular manner for 
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? Act E of 1877. s. 21, cL (^). illastns. 
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—- 
three years next after the date of the lease." A and B 


contract that in consideration of annual advarces to 
be made by A, B wil for three years next after the 
date of the contract grow particular crops on the land 
in his possession and deliver them to A when cut and 


— 





ready for delivery. A contracts to supply B with all 
the goods of a certain class which B may require. 4 
contracts with B to take from B a lease of a certain house — 
for a specified term, at a specified rent, **if the drawing- — — 
room is handsomely decorated." * A contracts with B 
to execute certain works which the Court cannot super- 
intend.* None of these or other similar contracts* can be = 
specifically enforced : nor can an Injunction be granted — 
im respect of their breach. | = 
** By the last illustration the law is left in much the 
same uncertainty as the numerous and conflicting deci- - 
sions in English Equity on contracts to build and re Š 
pair have left it; for the real question is what is de =e 
limits of the Court's capacity for superintendence.* 
second lllustration to clause (c), section 12 and the Ilas 
tration to section 22 III (of the Specific Relief Act) show — 
that a Court is considered competent to superintend some 
rather complicated works. But both these « 
contain this element, that the plaintiff having : 
with his land had no opportunity of doing the work w 
the defendants had contracted to do, and so asc 
ing the amount of damages sustained by t 
performance, even if damages would anyhow be s 
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section 12 assumes that the Courts in India may (as the 
Scotch „Courts do) appoint some qualified person under 
whose superintendence the work is directed to be exe- 
euted.**' Obviously. however, there must be a limit to 
the exercise of this power, and it is now settled that 
subject to certain exceptions the Court. will not specifical- 
ly enforce contracts to build or repair or grant an In- 
junction in respect thereof.” 

(c) A contract the terms of which the Court cannot 
find with reasonable certainty cannot be enforced by spe- 
cific performance or Injunction, it being necessary to 
ascertain what is the contract which is to be performed. 
Thus, .4, the owner of a refreshment-room, contracts 
with B to give him accommodation there for the sale 
of his goods and to furnish him with the necessary ap- 
pliances. A refuses to perform his contract. The case 
is one for compensation and not for specific performance, 
the amount and nature of the accommodation and ap- 
plances being undefined.* It is not possible to lay down 
any general rule as to what is sufficient certaintv in a 
contract ; but the certainty required must be a reason- 
able one having regard to the subject-matter of the con- 
tract and the circumstances under which and with re- 
gard to which it was entered into.* 

(d) The same rule applies to a contract which is in its 












a case would be idle, inasmuch as what it had done might — T 
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contract not s "fving the duration of the proposed | 
partnership, this contract cannot be secificallv perform: | 
ed, for, if it were so performed, either 4 or B might at 
önce dissolve the partnership.' - 
(e) No specific relief will be given in respect of a com 
tract made by trustees either in excess of their powers 
or in breach of their trust.* Thus 4 is a trustee of land 
with power to lease it for seven years. He enters infos 
contract with B to grant a lease of the land for seven — 
years, with a covenant to renew the lease at the expiry 
of the term. This contract cannot be specifically em- 
forced.* So where the Directors of a company bewe — 
power te sell the concern with the sanction of s general 
meeting of the share-holders, and they contract to sell - 
|'t without any such sanction, this contract cannot be — 
specifically enforced.* And if two trustees, 4 and B, em- — 
powered to sell trust-propertv worth a lakh of — 
contract to sell it to € for Rs. 30,000, the contract being - 
so disadvantageous as to be a breach of trust, C cannot —— 
enforce its specific performance. Again the promoters ot m | 
a company for working mines contract that the company, — = 
when formed, shall purchase certain mineral property. — | 
They take no proper precautions to ascertain the 1 ae of 
p Pepe, amd, in fest, cas rag 
give them a ‘beeen out of the purchase-money. T 
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(f Contracts which are w/tra vires are void, and there- 
fore a contract made by or on behalf of a corporation or 
public company created for special purposes, or by the 
promoters of such company. which is in excess of its 
powers, cannot be specifically enforced. So if a company 
existing for the sole purpose of making and working a 
railway, contracts for the purchase of a piece of land for 
the purpose of erecting a cotton-mill thereon, this con- 
tract cannot be specifically enforced.' 

(g) The breach of a contract the performance of which 
involves the performance of a continuous duty extend- 
ing over a longer period than three years from its date 





cannot be specifically relieved against. The Court refuses. 


to order the performance of continuous acts on the 
ground that the Court cannot see to and enforce such 
performance. Thus A contracts to let for twenty-one 
years to B the right to use such part of a certain rail- 
way made by 4 as was upon B's land, and that B 


should have a right of running carriages over the whole 


line on certain terms, and might require 4A to supply the 


necessary engine-power. and that 4 should during the term. e 


keep the whole railway in good repair. Specific perform- 
ance of this contract must be refused to B.* 
(h) A contract of which a material part of the subject- 
matter, supposed by both parties to exist, has, before it 
has been made, ceased to exist, cannot be specifically 
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enforced. So if 4 contracts to pay an annuity to B . 


e 


Bio the lives of C and D and it turns out that, at the dates) — 
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-— It 


of the contract C, though supposed by .4 and Bw lee 
alive, was dead. the contract cannot be specifically “= $ 
formed. ` 

And, save as provided by the Code of Civil Procedure, 
mo contract to refer a controversy to arbitration will be 
specifically enforced ; but if any person who has made - 
such a contract, and has refused* to perform it sues m — 
respect of any subject which he has contracted to refer, E 
the existence of such contract wil bar the suit.* The 
contract the existence of which would bar & suit must ES 
an operative contract, and not a contract broken up * — 
the conduct of all the parties to it.‘ The wording of the — a 
section ts wide enough to cover contracts to refer any - E 
matter which can legally be referred to arbitration, and. = 
one of such matters is a suit which is proceeding 1 in Court, — 
"The ground upon which this rule proceeds is that itis — 
deemed to be against public policy to exclude from — 
appropriate judicial tribunals of the State any persons E 
in the ordinary course of things, have a right to sue there. 
Upon the <ame principle agreements in restraint of k : : 
proceedings are, saving certain contracts to refer to 
arbitration, woid.’ The Code of Civil Procedure, ! 
ver, provides for the carrying oat vl eM rre 
to refer disputes to arbitration,* and for ux 
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e 


an award already made under any agreement to refer to 
arbitrațion.' **But in each case this is done by mould- 
ing the matter into the form of a suit between the parties, 
and then dealing with it under the rules for arbitration 
or awards in the course of ordinary suits." * 

Awards are, however, as regards specific performance 
placed on the same footing as contracts, for an *'award 
supposes an agreement between the parties and contains 
no more than the terms of that agreement ascertained 
by a third person." * The provisions therefore of the 
Specific Relief Act relating to contracts apply, mutatis 
mutandis, to awards as well as to directions in a will or 
codicil to execute any particular settlement.* An In- 
junction may yet in certain cases be granted to restrain 
an arbitrator from acting and the parties from proceed. 
ing before him for an award under the agreement.^ With ae 
regard to further rules governing the grant of specific 
performance or Injunction in cases of contract v. post 
$ 60. ; 
Where an agreement is of an affirmative character the tion rcu — 
comi in a proper case, lies in specific performance, and granted in res- ——— 

an Injunction may also be granted both for the enforce- ot om 
ment of negative terms, if any, and also in aid of and s — 
ancillary to the relief sought by way of specific perform- — E 
ance of the contract.* If, however, an agreement — EU s 
ee ee ee uon tM — 
not under the rules — — Bee P enforce - an — 
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thereof.!' In such a case the contract is ez-Aypothen one — 
the breach of which will be properly relieved by the grant 
of damages. and no Injunction will issue where the me- 
medy by compensation is both proper and available. 
Moreover, to issue an Injunction might be tantamount — 
to specifically enforcing in fact an agreement whith 
was not so enforceable. It is obvious also that no In- 
junction can issue in aid of or ancillary to specific per 
formance, where the latter relief cannot be granted. — — — — 
Ser iced ds Notwithstanding the general rule that an Injunction 
certain cases of cannot be granted to prevent the breach of a contract -— 


pegaħhive agre. 


mas œm the performance of which would not be specifically en- 


reu m. forced, where a contract comprises an affirmative agree- 
wey «- ment to do a certain act coupled with a negative agree 
ment, express or implied, not to do a certain act, the — 
circumstance that the Court is unable to compel specific — — 
performance of the affirmative agreement, will not pre- = 
clude it from granting an Injunction to perform n. | 
gative agreement ; provided that the applicant has not ITE 
failed to perform the contract so far as it is nding x. 
him.* As to these exceptional cases v. post, p. 232 —— 
is Tho opera Except where it is otherwise enacted nothing in <= za 
MÀ the lew Specific Relief Act shall be deemed to affect M — = 
menos ef tion of the Indian Registration Aet (III of 1$ 


a net be cuments. That Act declares the registration of on 


affected. 
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by will.' It further declares that no document which is 
required to be registered shall affect any immoveable 
property comprised therein. or confer any power to adopt 
or be received as eridence of any transaction affecting such pro- 
perty.* or conferring such power. unless it has been regis- 
tered in accordance with the provisions of this Act.* 
The words ‘‘or be received as evidence of any transaction 
affecting such property” mean *'or be received as evi- 
dence of any transaction so far as i affects such proper- 
tv.^ An unregistered document, the registration of 
which is compulsory, is admissible in evidence for a col- 
lateral purpose. So an unregistered bond. containing a 
personal undertaking to repay money borrowed, and also 
a hypothecation of land above Rs. 100 in value as secu- 
rity may be used in evidence to enforce the personal ob- 
hgation.* The effect of the abovementioned words 
therefore is that documents. the registration of which 
is compulsory. although inadmissible, unless registered, 
as evidence of any transaction affecting immoveable pro- 
pertv or conferring a power to adopt will yet be admis- 
sible for other purposes." By the terms of section 3, Act 
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IIl of 1335, section 54, paragraphs 2 and 3, sections 59. 
107 and 125 of the Transfer of Property Act (IV of 1833] : 
are to be read as supplemental to the Indian Registration - 
Act. The Transfer of Property Act requires the registra- — 
tion of certain sales,! mortgages," leases," and gifts.* Fur- 
ther a transfer of property in completion of an exchange 
can be made only in manner provided for the transfer of 
such property by sale.* The effect of the combined Acts 
is that the registration of deeds of sale or of mortgage of 
immoveable property of the value of Rs. 100 and upwards, 
of leases year by vear, or for a term exceeding a year, and 
of deeds of gift of immoveable property of any value. 1 
compulsory. Deeds of sale or mortgage of immoveable — 
property of less than Rs. 100 in value, and deeds of gift of — 
moveable property, must also be registered, unless there 
is delivery of possession, when the transfer is effected | 
without a deed. In the case of a simple mortgage, there = 
can be no delivery of possession ; so all such deeds — 2 | 
registered.* — 
Documents which require registration under the com — = 
pulsory provisions of the Registration Acts are (except — * 
for collateral purposes) inadmissible in evidence — 
registered. Documents which do not require 
under those provisions are admissible in evidence, f 
purposes, even though not registered. — 170 
Registration Act (III of 1877 ) should not be c 
requiring a document to be registered which v 
have required registration when it was € "ut 


1 Act IV of 1882, « 54, $$ 2. 3. 
" Fb. s. 50. 
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instrument which did not require registration under Act 
XX of 1866 is not inadmissible in evidence by reason of 
Act IÍI of 1877.' As an unregistered document which 
requires registration is inadmissible as evidence of any 
transaction affecting immoveable property or conferring 
a power to adopt? oral or other secondary evidence of the 
transaction embodied in the document will be excluded by 
sections 91 and 65 of the Indian Evidence Act. The re- 
sult is that transactions committed to writing if not regis- 
tered when registration is necessary, are incapable of proof 
and wholly inoperative, as indeed was held to be the result 
of the Registration Act even before the Evidence Act came 
into operation.* *'Where a party comes into Court resting 
his claim on a written title which the law requires to be 
registered, he cannot when he has failed to register, and is 
in consequence, unable to use his title-deed, turn round 
and say I can prove mv title by secondary evidence. It 
would be useless to have a compulsory Registration Act, 
if such a course were open to suitors.""* Where the 
instrument inadmissible for want of registration was a 
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receipt, oral evidence of the payment of the money was 
admitted on the principle embodied in illustration (e) £9 
section 91 of the Indian Evidence Act.' Secondary evi- 
dence may be admissible in the case of a document which 
is unregistered through no fault of the plaintiff* In the 
undermentioned case the defendant's title-deed was m- 
admissible in evidence as it was not registerd; but it was 
held that though the defendant could not prove a title by 
purchase, it was open to him to establish his title without 
the aid of the deed of sale; that his possession of the 
premises in question for more than twelve years prior to the 
institution of the suit was adverse to the predecessors of 
the plaintiff whose claim, as assignee of their interests, was 
consequently barred. Where the defendants purchased 
land from the plaintiff, and gave bonds for the purchase- 
money and these bonds were not registerd and were, there- 
fore, not admissible in evidence: it was held, that the 
plaintiff, as vendor was under no necessity to rely on the 
bonds in order to establish a charge on the property sold m 
respect of the unpaid purchase-money.* Whenthefaets — — 
admitted, to prove which it would be necessary to use mo 
evidence a document which has not been registered, al - = = 
though registration thereof is by law compulsory, the now | 
registration cannot affect the decision of the case. 19€ 
question of registration becomes material only when it ^ 
— to use the document in evidence.* So wien 
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existence of the agreement was not disputed and its pro- 
duction was not necessary, it was held that the plaintiff 
was entitled to whatever relief the effect of the plaint and 
written statements taken together would entitle him on 
the admission of the defendant." It has, however, been 
said to be doubtful whether, if the document itself is ten- 
dered in evidence, any admission of its execution could 
make up for the want of registration ; that there is a differ- 
ence between admitting the fact, to prove which the 
document is sought to be used, and admitting the document 
itself when offered as evidence and rejected for want of 
registration. Where. in consequence of the admission, it 
becomes unnecessary to use the document at all. the fact 
of non-registration may be immaterial; but the case is 
different when the existence of the document is disclosed 
and the document itself produced.* The provisions of the 
Registration Act, however, will not be permitted to be 
used to subserve fraud.* 

The effect of the Specific Relief Act therefore is to render 
registration a sine qui non to the validity of certain docu- 
ments, and the object of section 4, clause (c) of the Specific 


















relief being given either by specific performance, | 





Relief Act, would appear to be to prevent say M 


tion or otherwise, be effect of which would be to weaken 
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Statute of Frauds. be evaded under the cover of some op- - 
posing equity which was claimed however to be either saik 
servient to the true objects of the statute, or collateral te 
it and independent of it. These exceptions to the statute 
have been held to lead to embarrassments in the actual .— 

administration of equity in England; and although in some 
cases no great mischief can occur from enforcing them, yet — 

im others, difficulties may be stated in their practical appli =— 
cation which have the effect of questioning their ongu — 
propriety.’ But though the Courts in England have granted — 
equitable rehef in cases falling within the purview of the — 
statute and the Courts of this country are prohibited from. 
affecting bv their orders the operation of the -— 
Act, it 1s of course none the less necessary to clearly asc == 
tain whether or not the relief which it is proposed to give — = 
will in fact affect such operation. Therefore though: a 
document which purports to create an interest in m = 
requires registration,* and if it be not — E e: 
available as affecting the property comprised therein" ye 
such a document though inadmissible in evidence as @ reat- — 
ing an interest in land may be used for the — — 

taining a specific performance of the agreement e 
by it.* In such a case the operation of the Re 
Act is not affected because it has been held tha 
does not itself operate to exclude unregistered di 

— when tendered as affecting that which th 
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they shall not effect, viz., a conveyance as distinct froma ss 
contract to convey. They will not operate to transfer - 
ownership and cannot be received in evidence to show 


that the ownership has passed from one person to another, 3 

and in so far as they are used for this purpose specific 

relief will in respect of them be refused. E T 
$ 56. Covenants are either of an atiirmative or nega- Varieties of 

tive nature. Negative covenants may be either express WE 

or implied. A contract or conveyance mày comprise cove- > 

nants of both kinds, that is an affirmative covenant anda 

negative covenant whether express or implied. The or- 

dinary remedy by way of damages 1s available for the * * 

breach of covenants whether affirmative or negative in "e 

form. The remedy by way of specific relief however | — 

differs, for affirmative covenants are enforced by specific uc. 

performance and negative covenants by Injunction. En. "E 


When a person covenants that something has been done (i) Afirmative * 
or shall be done hereafter the covenant is said to be affirm- —— 
ative. In cases where the covenant is affirmative specific — — 
relief is given by way of specific performance,‘ that is, by — [e 
ordering a party to do the very act which he is upderan — — z x. — 
obligation to do.* The question whether an affirmative - — — * 
covenant is or is not the subject of specific performance is E p. 
determined by the rules contained in Chapter II of the A * E — 
Specific Relief Act. If under those rules a Court would = = 
not specifically enforce a contract, it cannot grant an  ă 
Injunction to prevent the breach of such contract.* E — S: E 
. J . Where a man covenants that a -— has not been done (ii) Neg 
(0r shall not be done hereafter, the ve a 
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218 INJUNCTIONS IN THE CASR OF CONTRACE ee — 
agreement not to do a certain act may be either express — 
orit may beimplied.* Soif 4A contracts with B to sing for | 
twelve months at A’s theatre and not to sing in public oo 
elsewhere.“ the covenant by A not to serve others than # — 
during that time is an express negative covenant ; but if — 
B contracts with 4 that he will serve him faithfully for. 
twelve months as a clerk,* the negative covenant not to — 
serve others than 4 during that time is implied only; an — 
exclusive service being raised by implication from the afir- 
mative covenants to serve B during the period mentioned. 
In restraining by Injunction the breach of a negaüve — 
covenant, the interference of the Court is in effect an order © 
for specific performance. ** An agreement may be as 
effectually performed in this wav as by an order for the 
performance of the thing to be done.”*> In — — 
junctions to restrain the breach of negative covenants the ~ 
Court will be guided by the rules and provisions contained — — = 
in Chapter II oí the Specific Relief Act relating to specife — 
performance.* The cases in which an Injunction may b 
granted against breach of contract are substan 
same as those in which an Injunction may be 
against the commission of a tort. The case must be one MI 
of trust or a case where’ damages are not a reti 
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adequate remedy.” In the case, however, of Inp 
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Pom.. 702, 711 (1894). 
* Act Ll of 1877, s. 57, illus. (c) 
andad see +... illus. (a) 
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against the breach of obhgations arising out of contract 
the Court will, unless and until the contrary is proved, pre- 
sume that the breach of a contract to transfer immoveable 
property cannot be adequately relieved by damages and 
that the breach of a contract to transfer moveable proper- 
ty can be thus relieved.' 

The books contain numerous examples of Injunctions 

against the breach of express negative covenants.* If 
parties for valuable considerations, with their eyes open, 
contract that a particular thing shall not be done the 
Court will say by Injunction that the thing shall not be 
done. The Court in fact specifically performs that nega- 
tive bargain which the parties have made between them- 
selves.“ 
The English Courts have jurisdiction on a proper case 
being made out to restrain parties Írom violating an agree- 
ment not to apply to Parliament.* But in India an In- 
junction cannot be granted to restrain persons from apply- 
ing to any legislative body.® 

A class of covenants which the English Courts are con- 
stantly enforcing by Injunction are covenants in partial 
restraint of trade where the limitation is reasonable ; cove- 
nants in total restraint of trade being absolutely void on 
grounds of public policy.* The subject, however, is of less 
importance in India where trade is in its infancy and the 
Legislature has wished to make the smallest number of 
exceptions to the rule against contracts whereby trade 
may be restrained.” Under the Indian Contract Act? every —— 
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agreement by which anyone is restrained from — 
a lawful profession, trade, or business of any kind isto — 
that extent void; saving of agreements not to carry om & — 

business of which the good will is sold and such agree . 
between partners prior to dissolution or during the con- con- = = 
tinuance of the partnership. Save therefore in the case 
of the excepted agreements' no Injunction can issue. te i 
clear that the restriction aimed at by the Act is not = 
absolute one only and that an agreement may still be void —— 
though it only affects to create a partial restriction." The — s 
Indian Contract Act does away with the distinction b ~ 
tween total and partial restraint of trade and makes all 
contracts falling within the terms of the section," = = 
unless they also fall within the terms of the e3 nto 
that section which was intended to prevent a rectal 
as a total restraint of trade.* A eps eror a 
contract prohibiting any sales of goods to others d 
a particular period, of a similar description to those b 
under the contract is not a stipulation in restraint of tr 
In the undermentioned case* an Injunction was | 


* See Act I of 1877. « 57. Hiustns. 
ia) (5), (eX 

 Madhub Chunder Poramanick wv. 
Rajcoomar Doas, 14 B. L. R.. 76. 85. 86 
(1574); 22 W.R.. 370; Nur Ali DubasÀ 
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restraining a party from practising as a doctor in Zanzibar - 
on his own account during the period of three years for 
which he had agreed to become an assistant of another. 
Where a person having a license for the manufacture of 
salt entered into a contract with a firm of merchants 
whereby it was provided that he should not manufacture 
salt in excess of the quantity which the firm, at the com- 
mencement of each manufacturing season, should require 
him to manufacture: and that all salt manufactured by 
him should be sold tothe firm for a fixed price, and the 
agreement was to be in force for a period of five years; it 
was held, in a suit by the merchants for an Injunction 
restraining the licensee from selling his salt to others and 
for damages, that whether or not the first of these clauses . 
was invalid under section 27 of the Contract Act, it was 
separable from the second clause which was not bad as _ 
being in restraint of trade. <A contract under which goods» 
are purchased at a certain rate for a certain market, con- 
taining a stipulation that if the goods go to another place | 
a higher rate should be paid for them, is not one in res- 
traint of trade.* > 
Every agreement in restraint of the marriage of any 
person other than a minor being void ;* as also saving cer- - E 
tain exceptions, every agreement in restraint of — zd 
proceedings,‘ it follows that no Injunction can be granted 
in respect of the breach of such agreements. | E 
— affirmative covenants are enforceable ma Be, spe- — 
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an affirmative agreement is not against the — 
the agreement, the Court will import the negative quality — 
and restrain the doing of acts which are — — 
the agreement.’ But if an agreement affirmative m 

form is of such a nature that it cannot be specifically = 








M 





enforced, and the application for an Injunction is in effect — 


and spirit an application for a decree for specific perform- 
ance, the Court will not import a negative quality into the 


agreement, but will leave the um to his — 





damages.* = 
udi) Afirmativ | - d - < 
— — | An agreement may contain both affirmative — 
negative. tive covenants, the latter of which may be either express. 





= T 


or implied. Where the affirmative covenants is capable -— 
of specific performance it may be so enforced and the nega- — 

tive covenant may be enforced by an Injunction. Where — 
however the affirmative covenant is not capable of specife — — 
performance, it was formerly a matter for doubt whether 
the Court would enforce by Injunction the negative part 

of an agreement containing both affirmative and — — 
stipulations, unless the affirmative part of the — 
was of such a nature that it would be speci — 
by decree." 

The general rule is that where specific perform 
not be granted an Injunction will not be issued; ; 
specific performance in part is impossible, for, 

; rule, equity will not enforce part of a contr tu 

a o whole can be performed.* It would follow st 
o fore that the Court should refuse to interfer y] gi 
=œ + to restrain the breach or non-performance o 
: ES — . .. executory contract where the rest LE 
j a zi eS ` Kerr, Inj., 462—196, er wbi crane az nasg 
2E cw (1581) ; 
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incapable of. or is not a proper subject for, specific 
performance, since the grant of an Injunction in such a case 
would be tantamount toa merely partial enforcement of 
the contract.' And so it was formerly held that where 
the positive part of an executory contract could not be 
performed by the Court, it would not enforce the negative 
part by an Injunction.* But now specific performance in 
part will be decreed if the contract be one which 1s divisible. 
When a part of a contract which taken by itself, can and 
ought to be specifically performed, stands on a separate- 
and independent footing from another part of the same 
contract which cannot or ought not to be specifically 
performed, the Court may direct specific performance of 
the former part,“ for owing to the divisibility of the 
whole contract, the parts in question are reaily indepen- 
dent contracts. By analogy therefore to this rule 
of specific performance and notwithstanding the rule of 
Injunction which prohibits relief in the case of a breach 
. of contract. the performance of which would not be speci- 
fically enforced,* when a contract comprises an affirmative 
agreement to do a certain act coupled with a negative 
agreement, express or implied, not to do a certain act, the 
circumstance that the Court is unable to compel specific 
performance of the affirmative agreement does not 
_ preclude it from granting an Injunction to perform the 
E: negative agreement: Provided that the applicant has 
. . mot failed to perform the contract so far as it is bindi 
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A upon him.* 





* Fry. S. P.. $$ 1150, 151. 
om. Th, § ae. 1. L R 26 Mad. 168, 173 
— * Act I of 1877, =s. 16; Fry. 8. Pos 
p. — | © Aet I of 1877, s. 56, cl. (f). 
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C 


there was an express negative covenant coupled with 
the affirmative covenant. There the defendant agreed 
with the plaintiff that she would sing at the latter's 
theatre during a certain period of time and would not 
sing elsewhere without the plaintiff's written authority? 
and the Court interfered to prevent the violation of 
the negative stipulation although it could not enforce 
the specific performance of the entire contract. But 
the principle of this case has not been confined to cases 
of express negative stipulations, but has been applied te 
cases where the negative agreement is only implied" which © 
eases are also included within the terms of section 57 of 
the Specific Relief Act.? The doctrine has been criticised 
England, and it has been stated to be doubtful whether 
the presence of a negative stipulation can be relied on, if — 
the contract is not such in its nature as to be the proper — 
-subject of the equitable jurisdiction. That, however, the — 
"Courts in India have jurisdiction in the case of uc 
negative stipulations, is clear from the terms of the section. 
Again it has been observed* that it is not easy to see the —— 
limits to which the doctrine of an implied negative ME — 
be carried. Every agreement to do a particular thmg@ — — 
 9ne sense involves a negative. It involves then — 
- of doing that which is inconsistent with the thingy 
todo. But it does not at all follow that because a pe 
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t Fry on Specific Performance, 
$854; Webster v. Dillon, 3 Jur. N. 
r 452. Montague v. Flockton, L. 
16 Eq.. 159 [ two cases of doubt- 
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restrained from doing everything else which is inconsis- 
tent with it. If there is a distinct negative contract in 
the agreement the Court may fasten upon that and sepa- 
rating that from the rest of the agreement may enforce 
specific performance of that contract. But when a plain- 
tiff comes into Court upon an agreement which does not 
contain any such direct negative clause, and when one 
must infer the negative from the necessity of the case the 
instances in which the Court has found it possible to act 
are very few and special. The principle, no doubt, does 
not depend upon whether there is an actual negative 
clause; but, for the grant of an Injunction, the Court 
must be able to say that the parties were contracting 
in the sense that one should not do this or the other— 
some specific thing upon which one can put one's 
hnger. In such cases as these there is no very definite 
hne, and the case of Lumley v. Wagner is an anomaly 
to be followed in cases like it, but an anomaly which it 
would be very dangerous to extend.* The present 
tendency in England thus seems to be not to extend 
the principle of Lumley v. Wagner and to limit the 
doctrine in the leading case (1) to contracts of such a 
nature as are the proper subjects of equitable jurisdic- 
tion,* and (2) in regard to implied negative terms, to 





® Whitewood Chemical Co. v. Hard- this passage and stating the law to 


man, L R. 1891. 2 Ch, 426, 427. be settled by the former case said - 
per Lindley. E. J.. cited in Callianji '" Putting that aside (the observa- 
Harjican v. Narsi Tricwm, I. L. R., tion of Lindley. C. J.,) the judgment - 
I8 Bom.. 709 (1594). . of the Court of appeal must go to — 
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refuse to raise such terms by implication except m the 
cases where the Courts have already done so.* Though — 
the Courts in India have an undoubted jurisdiction —— 
to grant an Injunction either in the case of expresse 

or implied? negative covenants coupled with affirmative 
covenants incapable of specific performance, yet it m 
apprehended that as the grant of an Injunction is im 

all cases a matter of discretion. the Courts in this county” — 
will. in the exercise of their discretionary jurisdiction 
be guided by the current tendency of English judicial 
opinion upon this subject.* 

The general principle that in granting an Injanction 
the Court must exercise its discretion with a view to all 
the circumstances of the case particularly holds good m 
the special case where specific performance is indirectly” 
sought by the enforcement of an implied negative cove — 
nant. Even in Lumley v. Wagner* where there was held - = 
to be a direct negative covenant, the plaintiff was only — 
held to be entitled to the benefit of this principle of m - 
because looking at the merits and the circumstance | 
the case he was right.* T 

Cases, however, have occurred and will occur. 
the circumstances of the case require the im 
a negative quality. Thus the contract of charte 
is from the peculiar nature of the subiet AUSE l 


* Fry, op. cst, $$ 862, 857—S6l- 
Nelson's Specife Relief Act, 301. 
2 See Act I of 1877, s. 57. Hius- 
trations (ò) and d) and Madras 
Co. v. Rust, E L. KR. 14 
Mad.. 18 (1890). 
? Nelson, op. cit, 301, 145 ; Calli- 
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an exception to the general rule that a negative quality 
will not be imported into an affirmative agreement unless 
the agreement is of such a nature that a decree for spe- 
cific performance can be made; and the owner of a vessel 
will be restrained from doing any act inconsistent with 
the charter-party.' But though where a charter-party 
has been actually completed, the Court will, by Injunc- 
tion, prevent an employment of the ship inconsistent 
with its terms, where there is only an agreement for a 
charter-party, no such Injunction will be granted." In 
the case last cited, West, J., said : ““ As to the merits 
section 57 of the Specific Relief Act speaks of the Court 
being ‘unable’ to compel specific performance. The 
particular ground of inability is immaterial, and may be 
anything which constitutes a bar to specific performance 
under the provisions of Chapter II of the Specific Relief 
Act. In the illustrations to the section the bar to 
specific performance in each case is to be found in section 
21, clause (b) of Chapter II, but if an Injunction may 
be given in the case of a contract, specific performance 
of which is forbidden under section 21, clause (b), it is 
plain that (unless section 57 is to be made a nullity), it 


can also be given in the case of a contract, specific 


performance of which is forbidden under section 21, 
clause (g), or under the combined clauses, or under any 
other section of Chapter II.''* 





The first case was referred to in a subsequent. decision. Seite. 
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for the purpose of carrying on work in certain mica mines — 
im pursuance of an agreement by which defendantsander ~ 
took. im consideration of the advance, to send all us 2 ai 
mica produced from the mines to plaintiffs and bound 

themselves not to send any of it to any firm — 
than plaintiff's, or keep any in stock. Plaintiffs now 
complained that defendants had in breach of thar 7) 
agreement, arranged to consign and had already made - 
consignments of mica to another firm and were keeping | 
mica in stock. Plaintiffs filed this suit for specific — 
performance and for an Injunction restraining defendant 
from acting in violation of the terms of the agreement. — — 
A temporary Injunction was subsequently applied fot — 














E 


and obtained. Upon an appeal being preferred ki 


defendants against the order granting the temporary 
Injunction: Held, that the Injunction was rightly T 
The defendants” contention was that inasmuch as E 
positive covenant could not be enforced by a decree fo 
specific performance a breach of the negative c . 
ought not to be restrained by an man As tot — 
the Court observed as follows :-—‘‘ Now, we are ved | 
from considering the question as to whether that 
covenant in this case can or cannot be specifically en 
because it is conceded by the counsel on 
plaintiffs that it cannot. In this state of 
fore, it has to be considered whether, unde n A re law of 
country, a breach of the negative coven t $ * on 
to third parties can be restrained bt 
law with regard to the granting of permaner 
is regulated by the provisions of the $ Ez 
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Section 57 says '' Notwithstanding section 56, clause 
(f) where a contract comprises an affirmative agreement 
to do a certain act, coupled with a negative agreement, 
expressed or implied, not to do a certain act, the circum- 
stance that the Court is unable to compel specific perform- 
ance of the affirmative agreement shall not preclude it 
from granting an Injunction to perform the negative agree- 
ment. provided the applicant has not failed to perform 
the contract so far as it is binding on him.” 

Then, section 54, which is the first section of Chapter X 
which deals with perpetual Injunctions, is as follows :— 
'* Subject to the other provisions contained in, or referred 
to by, this Chapter, a perpetual Injunction may be granted 
to prevent the breach of an obligation existing in favour 
of the applicant whether expressly or by implication. 
When such obligation arises from contract, the Court 
shall be guided by the rules and provisions contained in 
Chapter II of this Act.” 

Now, some of the rules and provisions are to be found 
in section 21, which speaks of contracts which cannot be 
specifically enforced, and one of the contracts which under 
that section cannot be specifically enforced, is referred to 
m paragraph (5)—** a contract which runs into such 
minute or numerous details, or which is dependent on 
the personal qualifications or volition of the parties, 
or otherwise from its nature, is such that the Court 
cannot enforce specific performance, of its material 
terms,” and Mr. Grant’s proposition of law is that section 





EL n contracts which are specified is 
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upon it. The section 
which cuts down the operati of the preceding se —. 
Mr. Grant has been unable to cite any decision of the — 
Courts in this country in support of the propositae — 
which he put forward, though no doubt there are expr 
sions of opinion in the text-books which suppor - 
proposition. The authorities such as there sm = 
against the proposition which he invites us to adopt. = 
Although the facts in Madras Raitleay Compong — 
Rust’ are not precisely the same as those in the pres 
case, it supports the view that section 57 means what —— 
says and that it is not to be cut down as = 
suggests. That decision no doubt was only the dece = 
of a single J — With reference to the point oa 
Judge says, ‘It is argued that when the mA 
specific performance of a contract is expressly — 
Chapter II of the Specific Relief Act, then, by * 
section 54, clause (2), an Injunction cannot be 
and therefore that this contract being one 
over more than three years, and therefore 
by section 21, clause (g) of specific ' k 
be the subject of an Injunction. i6 s seems to n 
this argument would make section 57 of the 
nullity.’ In that case Mr. Grant appeared = 
and he advanced precisely the same ar in 
advanced to-day. In that case the Court d E 
adopt his argument and I think rightly. - = se 
Charlesworth v. Macdonald, Y do not think it cam. 
o siori um soy aui e qu 
case arose in Zanzibar, where the £ 

no application. With regard to Mr. G 
Mat sation 57 x "ppt E b 
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cases like Lumley v. Wagner, it has to be observed 
that one of the illustrations to section 57, vëz., illustration 
(c) is a re-production of the decision in Lumley v. Wagner. 
But that is only one of the five illustrations. The other 
illustrations relate to facts which are quite distinct from 
the facts which were in question in Lumley v. Wagner. 
That, I should have thought, was decisive as to the 
question whether the Legislature intended that section 

should only apply to cases falling under section 21 
(5). If the Legislature intended that section 21 should 
apply nothing would have been easier than to have said 
so. It seems to me it may well be that the Legislature 
designedly adopted these general terms for the purpose 
of avoiding in this country the difficulties which have 
ansen in the English Courts with regard to cases of this 
character—difficulties which resulted in the English 
authorities being somewhat confused and not altogether 
reconcilable."* 

Though section 57 includes the words * notwithstanding 
section 56, clause (f), (that is, “an Injunction cannot 
be granted to prevent the breach of a contract the 
























performance of which would not be specifically enforced"), - 


be the discretion set forth in section 22, which recites 





cases in which the Court may properly exercise a discre- 
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of contracts which * cannot be specifically —— 
tion 57 can hardly mean that though the Court we 

not in the proper exercise of its discretion (as expe 
in section 22) decree specific performance of a con 
though it would be lawful to do so (as ex plait M 

21), yet when indirectly decreeing specific I 
by granting an Injunction umder section 57, and a 
cising its discretion as provided by section 52, the Q 
must not be guided by the rules laid down in secta 
as to the exercise of its discretion." '' 

The section it seems contemplates two distinct ag 
ments whether one of such agreements be expres 
implied. The negative part of an agreement will ne 
enforced, unless it constitutes a distinct, separate, ai 
stantive part of the contract. If the negative p 
merely subsidiary or incidental to the « 
or if the affirmative and negative stipulations | 
correlative to and not capable of being ' 
each other the Court will not enforce the r 
Injunction, unless the affirmative part is of s 
that it can be specifically enforced.* The m 
ment may be express or implied. The Court wi 
parts of the agreement are distinct and | 
the rest, import a negative and E SAE 
tion.* 

The Boot will neither enforce an «e 
unice the Part ^ Ma E 
unless the person who makes the : 
performed his own part of the 
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his part of the agreement is not sufficient, unless the 
Court can decree specific performance against him.' 

$ 57. The appropriate remedy by way of specific — — 
relief in the case of affirmative covenants lies in the speci- mstive agree- 


"V T 





ments. 


fic performance which consists in ordering a party to do 
the very act which he is under an obligation to do. The 
rules relating to the grant of this form of relief are con- 
tained in Chapter II of the Specific Rehef Act. It 
would be beyond the scope of the present work to deal 
at length with the subject of specific performance which i 
$ only here touched upon, in so far as the principles Eu 
which govern the grant of specific performance have ge 
ander s. 54 of the Specific Relief Act to be considered Xo 
where Injunctions are issued to prevent the breach of — 
obligations arising in contract. The jurisdiction of the 
Court in Injunction is connected with the specific 
performance of executory contracts in three ways:—(1) 
sometimes the Injunction is the instrument by which the 

Court specifically enforces the contract itself or some part 
of it (as in the case oe umm 
agreements, whether standing alone or in connection — 
affirmative agreements); (2) sometimes the Injunction 1 is 
merely incidental or anciliary to the performance of — S —— 
eontract ; and (3) sometimes the Injunction is used for xt. | 

the purpose of giving effect to rights — fion € ase 
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making use of some legal interest or right vel M 
in a way inconsistent with the equity claimed 1 y 
plaintiff, or embarrassing the plaintiff by dealing w 
property during the pendency of the action, or obeu 
ing the performance of some act incidental to the 
tion of the contract. In the class of cases now 
to, the Injunction is granted upon interlocutory s 
cation and until the trial on the plaintiff showing a p 
facie case for specific performance.' The right to la — 
Injunction depends on the nature of the remedy ~~ 
Civil Court would give in the suit, and, rf it be shi that 
a decree for specific performance would necessarily f 
proof of the facts alleged, an Injunction may pr 
be granted, as without it the suit may, and in 
probably would, be infructuous.? Thus i 
Injunctions have been granted during the 
suit, for specific performance restraining the bru 
an ejectment during the suit, and restraining the ce 
ing away of the legal estate, or the sale or 
estate, and restraining a purchaser, who had g 
possession, from cutting timber on the estate. 
general principle, if there is a clear valid co 
the Court will not permit the vendor 
transfer the estate to a third person tho 
person would be affected by lis pende 
Equity has jurisdiction pending a 
performance to restrain a party from a 











UR * 
€ 





m 


a 
— ——— a E 

















J 
- — 
























E p JA. E M 











CENTRAL LIBRARY 


INJUNCTIONS IN THE CASE OF CONTRACT. 265 


wasted, damaged, or alienated by any party to the 
suit.’ The Courts wil in general restrain by Injunc- 
tion any act inconsistent with the due performance 
of the contract. In the undermentioned case," Jessel. 
M. R., observed as follows :—'' I have no hesitation in 
saying that there is no limit to the practice of the Court 
with regard to mterlocutory applications so far as they 
are necessary and reasonable applications ancillary to the 
due performance of its functions, namely. the adminis- 
tration of justice at the hearing of the cause." 
$ 59. In the preceding paragraph Injunctions have Injanetions to 
been considered as incident or ancillary to the primary — d. 
relief, namely, specific performance. Sometimes, how. n't *eree- 
ever, the Injunction is itself the instrument of perform- 
ance, that is, the instrument by which the Court specifi- 








cally enforces the contract itself or some part of it. So e 
the appropriate remedy in the case of a negative agree- — 
ment is Injunction, as that for an affirmative agree- ae 
ment is specific performance. It is, however, only the ~ a 
form of the remedy which differs; for whenever the Court — — 
grants an Injunction restraining the breach of any express © — — 











fically enforces the performance of the contract. Where — 
— contains caparra ——— 
terms, and the positive terms are capable of specific — 
pn e Oe TRE E i ac oo 
_ tive terms ; Me Dy ee det, it — —— 


or implied term of a contract it thereby pro tanto speci- : — $ E 
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it by Injunction, since the Court will not as as 
rule, enforce part of an executory contract, j 
perform the whole. As already mentioned ' there a 
however. cases in which, though the contract as a * 
is such as the Court cannot or will not specifically enf 
it may nevertheless grant an Injunction sin ing d 4 
breach of some express or implied term of it. — E : : 
$ 60. The Specific Relief Act enacts (s. 54) that vie 
an obligation arises from contract, the Court in issan 
Injunction must be guided by the rules and | 5 
contained in Chapter IT of that Act relating to § p € 
performance. Those rules and provisions are en 
re-produced in this paragraph. 
oo AN Except as otherwise provided in Chapter Il d 
performance ix Specific Relief Act, the specific performance of & 
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tract may in the discretion of the Court be ¢ 

(a) when the act agreed to be done is int 
ance, wholly or partly, of a trust." 

So if A holds certain stock in trust for B, and á er 
fully disposes of the stock, the law creates an obf 
on A to restore — EE 
may enforce sne performance of this € — 

(b) when there exists no standard for à | 
actual damage caused by the non-perk 
act agreed t» be done. 
So if A mem — and B a 
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is no standard for ascertaining the actual damage which 
would be caused by its non-performance.' 

(c) when the act agreed to be done is such that 
pecuniary compensation for its non-performance would 
not afford adequate relief. 

Unless and until the contrary is proved, the Court 
will presume that the breach of a contract to transfer 
immoveable property cannot be adequately relieved by 
compensation in money and that the breach of a con- 
tract to transfer moveable property can be thus reliev- 
ed.: The jurisdiction to decree specific performance in 
cases respecting chattels is limited to special circum- 
stances. A breach of contract is usually remediable by 
a grant of damages. But in cases of contracts respect- 
ing land the jurisdiction is in general maintained, for 
damages for the non-performance of a contract for land, 
which must be calculated upon the general value of land, 
may not be a complete remedy to the purchaser, to whom 
the land purchased may have a peculiar and special value. 

The following illustrations are given by the Act of this 
clause — 

(1) A contracts with B to sell him a house for Rs. 1,000, 
B is entitled to a decree directing A to convey the house 
to him, he paying the purchase-money. 

(n) In consideration of being released from certain ob- 
ligations impos&l on it by its Act of Incorporation, a 
railway-company contract with Z to make an archway 
— their railway to connect lands of Z severed by: 
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wharf as specified in the contract. Z i» entitled 6s 
this contract specifically enforced, for his interest i 
performance cannot be adequately compensated | 
money, and the Court may appoint a proper per X E ¥ 
superintend the construction of the ba J = 
and wharf.‘ s E E 

fim) A contracts to sell. and B contracts te BRE i 
tain number of railway-shares of a particular « 
A refuses to complete the sale. B may compu Ju 
&callv to perform this agreement, for the shares à 
limited in number and not always to be had im ti 
market, and their possession carries with it the su 
of a share-holder. which cannot otherwise be : 

(iv) A contracts with B to paint a — 
agrees to pay therefor Rs. 1,000. The p a 
B is entitled to have it delivered to him on. 
or tender of the Rs. 1,000. 

V (d) when it is probable that pecuniary & 
cannot be got for the non-performánas df M 
to be done. 

Thus A transfers without endorsement, t 
consideration, a promissory note to B. aì 
solvent, and C is appointed his assignee. | 
pel € to endorse the note, for C has s 
liabilities and a decree for pecuniary 

It will be observed that these « 
Specific Relief Act are the same as 
section 54 of the same Act peme 
ene in cases of tort -— 
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Notwithstanding anything contained in section 56 of (ii) Contracts 
the Indian Contract Act,’ a contract is not wholly in — 
possible of performance because a portion of its subject- aoe y 
matter, existing at its date, has ceased to exist at the “““* 
time of the performance. 

The following illustrations exemplify this provision :— 

(a) A contracts to sell a house to B for a lakh of 
rupees. The day after the contract is made, the house 
is destroyed by a cyclone. B may be compelled to 
perform his part of the contract bv paying the purchase- 
money. 

(b In consideration of a sum of money payable by 
B, A contracts to grant an annuity to B for B's life. The 
day after the contract has been made, B is thrown from 
his horse and killed. B's representative may be com- 
pelled to pay the purchase-money.* 

This section deals with one species only of impossibili- 
ty arising subsequent to the formation of the contract, 
viz. that which arises from the subject-matter of the 
contract ‘ceasing to exist, and its effect is to suspend 
the operation of the general rule contained in the Con- 
tract Act in this particular instance. It really deter- 
mines merely the question upon whom the loss of the — 
thing is to fall." — 
The Court will not direct the specific performance of a (ii) Specife — — 


part of a contract except in cases coming under one OF of partof = 











I “An agreement to do an act 
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other of the three following provisions,' contained in 
sections 14, 15 and 16 of the Specific Relief Act. As sec- 
tion 13 of that Act determines the question as to the effect 
of one party to a contract being totally unable to per- 
form his part owing to a special reason, so sections ]4 
and 15 deal with the case where one party to a contract 
cannot perform a part of his agreement owing to amy 
reason. The rules in this case depend upon the pro- 
portion which the part that cannot be performed bears 
to that which can be performed, and upon the question 
whether the unperformed part admits of compensation 
in money. If the proportion be small then the contract 
admits of substantial performance and the case will 
be governed by section 14; if on the other hand it be 
large, the contract does not permit of substantial 
performance and the case will fall under section 15 ~ 
of the Act.* Section 16 deals with cases where one part 
of a contract is severable, because it stands on a separate 
and independent footing to the other, and the perform- 
ance of one part is either impossible or undesirable. 
(a) Where part Where a party to a contract is unable to perform the — 
i oma whole of his part of it, but the part which must be left — 
unperformed bears only a small proportion to the whole : 
in value and admits of compensation in money, the - 
Court may, at the suit of either party, direct the speci 
performance of so much of the contract. as d ND 
— performed, and award compensation in money for - 
— — illustrations are given of this provision:— 
(a) A contracts to sell B a piece of land consisting robo 
100 bighas. It out — J— 3 
1 Act I of 1877, s. 17. c^ 1291; — v F — 
A Nelson's Specific Relief Act, 131, Westminster 
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belong to A, and the two remaining bighas to a stranger, 
who refuses to part with them. The two bighas are not 
necessary for the use or enjoyment of the 98 bighas, nor 
so important for such use or enjoyment that the loss of 
them may not be made good in money. A may be di- 
rected at the suit of B to convey to B the 98 bighas and 
to make compensation to him for not conveying the two 
remaining bighas; or B may be directed at the suit of 
A, to pay to A, on receiving the conveyance and pos- : 
session of the land, the stipulated purchase-money, less 
a sum awarded as compensation for the deficiency. 

(b) In a contract for the sale and purchase of a house 
and lands for two lakhs of rupees, it is agreed that 
part of the furniture should be taken at a valua- a 
tion. The Court may direct specific performance of 
the contract notwithstanding the parties are unable 
to agree as to the valuation of the furniture, and may 
either have the furniture valued in the suit and include 
it in the decree for specific performance, or may confine 
its decree to the house.! 

Where a party to a contract is unable to perform the 
whole of his part of it, and the part which must be left | 
unperformed forms a considerable portion of the whole, 
or does not admit of compensation in money, he is not 
entitled to obtain a decree for specific performance. But 
the Court may, at the suit of the other party, direct the 
party in default to perform specifically so much of his 
part of the contract ox n vot. pex oca, rv DNE * 
plaintiff relinquishes all claim to further performance 
and all right to compensation either for the le i 
or for the loss or =e —À through 



















(e) Indepen 
dent part of 
contract. 
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The following illustrations are given by the 
Act :— - 

(a) A contracts to sell to B a piece of land consisting — 
of 100 bighas. It turns out that 50 bighas of the land — 
belong to A, and the other 50 bighas to a stranger, who 
refuses to part with them. A cannot obtain a decree 
against B for the specific performance of the contract; 
but if B is willing to pay the price agreed upon, and fe 
take the 50 bighas which belong to A, waiving all ngi 
to compensation either for the deficiency or for bss 
sustained by him through A’s neglect or default, Bg ——— 
entitled to a decree directing A to convey those S 
bighas to him on payment of the purchase-money. | 

(b) A contracts to sell to B an estate with a house amd = 
garden for a lakh of rupees. The garden is importa — — 
for the enjoyment of the house. It turns out — | 
unable to convey the garden. A cannot obtain a deme — 
against B for the specific performance of the contract) — 
but if B is willing to pay the price agreed upon, - 
take the estate and house without the garden, waiving — 
all right to compensation either for the deficiency or foe 
loss sustained by him through A's neglect or dé — 
B is entitled to a decree directing A to co: d s house = 
to him on payment of the purchase-money! ^ E | 


- 


When a part of a contract which, taken by i v 


can and ought to be specifically em 
a separate and independent footing from — 


of the same contract which cannot or 
specifically performed, the Court — 
performance of the former part.* $ 


Act I of 1877, s. 15. 
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A contract, otherwise proper to be specifically enforced, (iv) Liquida- 
may be thus enforced, though a sum be named in it io nel — 
as the amount to be paid in case of its breach, and the opora ta 
party in default is willing to pay the same. So if 4 
contracts to grant B an under-lease of property held 
by A under C, and that he will apply to C for a license, 
necessary to the validity of the under-lease, and that 
if the license is not procured, 4 will pay B Rs. 10,000; 
and A refuses to apply for the license and offers to pay 
B the Rs. 10,000 ; B is nevertheless entitled to have the | 
contract specifically enforced, if C consents to give the EL 
license.’ ae 
Nor is liquidation of damages a bar to the issue of 
an Injunction. So where in a case of breach of an 
agreement for personal service it was argued for the 
defendant that an Injunction should not be granted 
because the agreement provided for a penalty for its 
non-performance ; it was held that as section 20 of the A bin 
Specific Relief Act provides that this should be no bar — = 
to the remedy by specific performance, it was no bar = = 
to the remedy by Injunction, to which the same * BLUE 
principles applied.’ kit EM 
The jurisdiction to decree specific — impr 
discretionary and the Court is not bound to een ORE — 
such relief metely because it is lawful to do so: but n | : EL. 
the discretion of the Court is not arbitrary but sound and © — — Am 
reasonable, guided by judicial principles mh "m 
— correction by a Court of appeal.' The same rule hs 
a . good for Injunctions in —— li 
|. fromcontract.* — 
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274 INJUNCTIONS IN THE CASE OF CONTRACT. = 
from granting an Injunction, vet in the exercise of a sound 7 
discretion it may refuse to grant it.’ = 

The discretion of the Court which must always be^ 
exercised before granting an Injunction,* whether in & 
case arising under section 57 of the Specific Relief. Act or 
otherwise must be the discretion set forth in section 22 
of that Act which recites cases in which the Court may 
properly exercise a discretion not to decree specife 
performance. The Court will bear in mind that to- 
grant an Injunction may amount in substance, although — 
not in form, to a decree for specific performance. And - 
therefore, the same considerations which would prevent — 
it from giving a plaintiff a decree for specific — aae 

: of the contract ought to prevent it from granting ao 
Injunction.* = 

fa) Delay, The delay of either party in not performing the terms 
of the contract on his part or in not prosecuting his at 
to the interference of the Court by the institution of an — 
action, or in not diligently prosecuting his action when 
instituted, may constitute such laches as will le 

- him to the aid of the Court.* |t in not positi Med 
ever, to say exactly what amount of delay will bar ti 


nght to relief, for each case must depend we ‘its o 
circumstances.° 
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5) tetur - The Court may properly exercise a mum not WE 


vantage. 


decree specific performance, and, therefore, naii, 
an Injunction, where the arro a 
contract was made were such as to give the plai 
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unfair advantage over the defendant, though there may 
be no fraud or misrepresentation on the plaintifi's part.’ 
There are many instances in which, though there ts 
nothing that actually amounts to fraud, there is, never- 
theless, a want of that equality and fairness in the con- 
tract, which are essential to the grant of relief by specific 
performance. Unfairness may exist eitherin the terms of 
the contract itself or in matters extrinsic, and the cir- 
cumstances under which it was made, such as intimida- 
tion, duress, mental incapacity, age, poverty, manner in 
which the contract was executed, inadequacy of price, 
absence of legal advice, intoxication, injury to third per- 
sons, undue advantage, breach of trust or duty.” 
The circumstances in the case of Callianji Harjivan v. Canji Hare" wi 
* were held to be within this rule, and the Tw. d 
Court accordingly refused to grant the Injunction for 
which prayer was made. 
In this case the plaintiff sued for an Injunction to re- TOM: 
strain the defendant from carrying on the business of a T 
tailor or cutter for a period of 10 years from the Ist Feb- — k 
ruary 1893, on which day an agreement was made 
between them, which the plaintiff in this suit sought to en- 
force. By that agreement the defendant had contract- 
ed to enter into the plaintiff's employment and to serve — 
him for 10 years at a remuneration of Rs. 37 a month. . 
E The defendant was formerly in the plaintiff's service. 
HNe had left it, and it was alleged that when he left it, the - B — 
~ Plaintiff had large claims against him in respect of monay © 
_ for which he had not accounted. The plaintiff ir E- 
criminal proceedings in the Police Court against hind, an 
those proceedings were pending in January 1893. mes 
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210 INJUNCTIONS IN THE CASK OF CONTRACT. — 
defendant. however was out on bail and had obtusa = 
— 


employment in another millmers’ shopiin Bombay, carried. 
on bv one B. J.. in which service he had remained ever = 
since — 

This was the position of the parties when the nego — 
tiations between them began in January 1893. In the — 
course of these negotiations the defendant was told that — 
the Pohce Court proceedings against him would be aban- — = 
doned. It was said, however, that the — 
these proceedings was quite independent of the agme 
ment with the defendant, who indeed himself said that — 
the plaintiffs solicitor told him that in any case the 
criminal case was to be withdrawn. The case was pet 
poned for a fortnight. and ultimately. efz., on the 15h — == 
February 1903. it was dismissed. — 

The defendant was then in the service of B. J. Subse- = 
quently, the plaintiff called upon him to leave it 3 
to enter his employment. as he had undertaken o a > 
the agreement of the Ist February 18953, and | ie 
defendant refused. Upon these facts the Court c = 
as follows :— | 

"Now wethink it is impossible to believe 

mg into this agreement with the plaintiff the « 
was not influenced by the idea that by doing s he = 
getting rid of the criminal charge against him. I . 
surely much more likely that this was his obje cd 
that he should have been led to do so by a desire fi 
enter the plaintiff's service. The case — 
against him and might be proceeded with, ar 
doubt, a matter of great importas SRi — 
be withdrawn. If that was so, it is c — 
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plaintiff, and he was apparently without any legal advice. 
Thus situated, and without taking any time for consider- 
ation, he signed the agreement. If we look at the terms 
of the agreement, we find it to be one which we think 
it is unlikely that a man would sign unless under some 
pressure of circumstances, for by it the defendant bound 
himself to serve the plaintiff for a long period of time, 
and during all that time his remuneration was to remain 
the same. Having regard to these circumstances, we 
think that the parties to the agreement of the Ist Feb- 
ruary were not on equal terms, and that the Judge of the 
lower Court was right in refusing either to grant specific 
performance of the agreement or an Injunction against 
the defendant.''' 

Other illustrations given of this principle by the Speci- 
fic Relief Act? are the following :— 

(a) A, a tenant-for-life of certain property, assigns his 
interest therein to B. € contracts to buy. and B con- 
tracts to sell, that interest. Before the contracf is com- 
pleted, .4 receives a mortal injury from the effects of 
which he dies the day after the contract is executed. 
If B and C were equally ignorant or equally aware of 
the fact, B is entitled to specific performance of the con-. - 
tract. If B knew the fact, and C did not, specific per- 
formance of the contract should be refused to B.* (b) 

A contracts to sell to B the interest of C in certain stock- 
in-trade. It is stipulated that the sale shall stand god | 
even though it should turn out that C's interest is words 
~ nothing. In fact, the value of C’s interest depends on tl 
. . result of certain partnership accounts on. which ; he — 
heavily in debt to his partners. This i idebtedness — 
! Callianji Harjioan v. Narsi Tri- Act I of 1877, EX ry — — 
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known to A, but not to B. Specific performance of the — 
contract should be refused to 4.' (c) A contracta to sell, - 
and B contracts to buy, certain land. To protect the 
land from floods, it is necessary for its owner to main- 
tain an expensive embankment. B does not know of 
this circumstance, and A conceals it from him. Specife 
performance of the contract should be refused to 4.* (d) 
As property is put up to auction. B requests C, 4% 
attorney. to bid for him. C does this inadvertently and im 
good faith. The persons present, seeing the vendors 
attorney bidding. think that he is a mere puffer aad 5 
cease to compete. The lot is knocked down to B ata 
low price. Specific performance of the contract should 
be refused to B.' 

The Court may also properly exercise a discretion nof 
to decree specific performance and therefore not to issus 
an Injunction, where the performance of the contract 
would involve some hardship on the defendant which 
he did nt foresee whereas its non-performance would im- 
volve no such hardship on the plaintiff. Relief may be 
given on this ground although the party seeking — 
performance may be free from the least impropriety of 
conduct. The question of the hardship of a contrat — 
is generally to be judged of at the time at which it is en- — 
tered into. The Court will not interfere where Ans 
ship has been brought upon the defendant by hamellaus 
or where the hardship consists in the faet chat te de 
ject which a party had in view in entering into the eot = 
tract has beeome impossible. Further m suits 4 =a 
oe the Court will not consider the — 
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may result to the individual members from enforcing a 
contract made with the whole body.' 

The following illustrations are given of this provision 
by the Specific Relief Act — 

(e) A is entitled to some land under his father's will 
on condition that, if he sells it within twenty-five years, 
half the purchase-money shall go to B. A, forgetting 
the cond:tion, contracts, before the expiration of the 
twenty-five years, to sell the land to C. Here, the en- 
forcement of the contract would operate so harshly on 
A, that the Court will not compel its specific perform- 
ance in favour of C.* (f) A and B, trustees, join their 
beneficiary, C, in a contract to sell the trust-estate to D, . 
and personally agree to exonerate the estate from heavy 
incumbrances to which it is subject. The purchase- 

money is not nearly enough to discharge those incum- 

brances, though, at the date of the contract, the vendors 

believed it to be sufficient. Specific performance of the 

contract should be refused to D.* (g) A, the owner of 

an estate, contracts to sell it to B, and stipulates that 
he, A, shail not be obliged to define its boundary. The 
estate really comprises a valuable property, not known 
to either to be part of it Specific performance of the 
contract should be refused to B unless he waives his 
claim to the unknown property.* (À) A contracts with 
B to seil him certain land, and to make a road to it 
from a certain railway station. It is found afterwardsthat 
. A cannot make the road without exposing himself to liti * 
- gation. Specific performance of the part of the contr ot =: 
| relating to the road should be refused to B, even though ii E 
' Bry. op. Gh. $$ 412. 418, 428— “that forfeitare i» a — — 
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may be held that he is entitled to specific performance of — 
the rest with compensation for loss of the road. (0 4,a —— 
lessee of mines, contracts with B, his lessor, that at any 
(me during the continuance of the lease B may gwe —— 
notice of his desire to take the machinery and plant —— 
used in and about the mines, and that he shall have the —— 
articles specified in his notice delivered to him at a v&- p 
ination on the expiry of the lease. Such a contract might 
be most injurious to the lessee's business, and specific 
performance of it should be refused to B. (f) A con- 
tracts to buy certain land from B. The contract is silent 
as to access to the land. No right of way to it can be ——— 
shown to exist. Specific performance of the contract —— 
should be refused to B.* (k) A contracts with B to buy —— 
from B's manufactory and not elsewhere all the goodsof — 
a certain class used by A in his trade. The Court cannot = = 
compel B to supply the goods, but if he does not supply =. 
them A may be ruined, unless he is allowed to buy them ~ 
elsewhere. Specific performance of the contract should — 
be refused to B.* a — 

On the other hand, the Court may properly exercise a 3 
discretion to decree specific performance and issuean — — 
Injunction where the plaintiff has done substantial acts ot 
suffered losses in consequence of a contract capable © of — 
specific performance.’ So if A sells land to a rauws a 
company, who contract to execute certain works te — é- i 
convenience, and the company take the land and use! : 






















to execute the works should be decreed in favour o 
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Independently of strictly legal considerations the merits 
of the case may preclude the interference of the Court 
for, to use the language of Lord Cairns in Eley v. Positive 
Government Security Life Assurance Company,’ the contract 
may be not one which ought to receive any special favour 
from the Court. 

Except as otherwise provided by Chapter II of the (vi) For whom 
Specific Relief Act, the specific performance of a con- be ere 
tract may be obtained by—(a) any party thereto; (b) en 
the representative in interest, or the principal, of any 
party thereto: Provided that, where the learning, skill, 
solvency or any personal quality of such party is a material 
ingredient in the contract, or where the contract provides 
that his interest shall not be assigned, his representative 
in interest or his principal shall not be entitled to 
specific performance of the contract, unless where his part 
thereof has already been performed ; (c) where the con- 
tract is a settlement on marriage, or a compromise of 
doubtful nghts between members of the same family, 
any person beneficially entitled thereunder ; (d) where the 
contract has been entered into by a tenant-for-life in 
due exerc'se of a power, the remainderman ; (e) a rever- 
sioner in possession, where the agreement is a covenant | — 
entered into with his predecessor in title and the rever- ES 
sioner is entitled to the benefit of such covenant; (f) x d 
a reversioner in remainder, where the agreement is — — — 
such a covenant, and the reversioner is entitled to the = — 
benefit thereof and will sustain material injury by reason —  — > — 
of its breach; (g) when a public company has entered BN. 
into a contract and subsequently becomes amaloexmated | 5755 eee 
po other pub D the new cor j 
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arises out of the amalgamation ; (h) when the — = 
of a public company have, before its — 
entered into a contract for the purposes of the company, ` 
and such contract is warranted by the terms of HE. 
incorporation, the company.' 3 
(vä) For whom Specific performance will not be enforced where them — 
contracts can-— ? c > | 
not be specifi-is any personal bar to relief within the meaning of s= 
callv enforced. - f | 
tion 24 of the Act, nor in the case of contracts to si — 
property by one who has no title or who is a voluntary — 
settler. | 
(a) Personal Specific performance of a contract cannot be enfommé ——— 








bars to the | Y. 
relief. in favour of a person'—(a) who could not recover ewe — 


pensation for its breach ; thus A, in the character of aget 
E. for B, enters into an agreement with C to buy C's howe — 
A is in reality acting not as agent for B but on his owa 
account. A cannot enforce specific performance of dwe 
contract ;* (b) nor in favour of a person who has become — 
incapable of performing, or violates, any essential wm 
of the contract that on his part remains to be performed ;* — — 
thus (i) A contracts to sell B a house and to — 
ant thereof for a term of fourteen years from the « m 
of the sale at a specified yearly rent. A becomes 9 
vent. Neither he nor his assignee can enforce gum 
performance of the contract. (ii) A contracts to sel 
a house and garden in which there are orname tal te | 
a material element in the value of the prop Y 
residence. A, without B's consent, fells the d pat 
cannot enforce specific ).eriormance of t rr 
(in) A, holding land under —— rth B 
lease, commits waste, or treats the land in : 
bandlike manner. A cannot enforce — n T 


. 3 Act lot 1877, a 23. Seige 7? M, EM Fry, op he 
áo | rally as to the parties to the action. * dh, see Fry, om * 
sry, op. eit, Part Il, Ch. 1—4. sss, 955, S04 " 
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ance of the contract. (iv) A contracta to let, and B 

contracts to take, an unfinished house, B contracting to 

finish the house and the lease to contain covenants on 

the part of 4 to keep the house inrepair. 8B finishes the 

house m a very defective manner: he cannot enforce 

the contract specifically, though A and B may sue each 

other for compensation for breach of it; (c) nor will 

specific performance be enforced in favour of a person 

who has already chosen his remedy and obtained 

satisfaction for the alleged breach of contract; thus A 

contracts to let, and B contracts to take, a house for 
a specified term at a specified rent. B refuses to 

* the contract. A thereupon sues for, and 

obtains, compensation for the breach. A cannot * 

obtain specific performance of the contract; nor (d) 

in favour of a person who, previously to the con- 

tract, had notice that a settlement of the subject-matter 

thereof (though not founded on any valuable considera- 

tion) had been made and was then in force.' 

A contract for the sale or letting of property, whether (^) Contracts 























moveable or immoveable, cannot be specifically enforced SP 
in favour of a vendor or lessor’ :— pet 





(a) who, knowing himself not to have any title to the $ 77s" 
property, has contracted to sell or let the same ;* thus 4 — 
without C's authority, contracts to sell to B an estate me 
which 4 knows to belong to C. A cannot enforce spe- —— d Rd 
cific performance of this contract, even though C is | 
willing to confirm it. EE NE 

ib) who, though he entered into the contract believ- - — 
mg that he had a good title to the property, cannot, «x E 
at the time fixed by the party or by the Court for the — * 
com pletion of the sale or mm give ae * E 
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lessee a title free from reasonable doubt. Thus 4- 
bequeathes his land to trustees declaring that they may — 
sell it with the consent in writing of B. B gives a — 
general prospective assent in writing to any sale whieh © 
the trustees may make. The trustees then enter mioa 
contract with C to sell him the land. C refuses to carry” 
out the contract. The trustees cannot specifically enfome ~~~ 
this contract, as, in the absence of B's consent to te” 
particular sale to C, the title which they can give € i$ — 
as the law stands, not free from reasonable doubt —— 
Again, A, being in possession of certain land, contracts 
to sell it to Z. On enquiry it turns out that 4 dame 
the land as heir of B, who left the country several yeam — 
before, and is generally believed to be dead, but of whose =æ 
death there is no sufficient proof. A cannot compel z — 
specifically to perform the contract. — 
(c) who previous to entering into the contract, has made go =, 
a settlement (though not founded on any valuable a 
sideration) of the subject-matter of the contracti" Tis 
4, out of natural love and affection, makes a settlement - = 
of certain property on his brothers and their — — ; 
afterwards enters into a contract to sell the p: 
a stranger. .1 cannot enforce specific p 
this contract so as to override the — and @ 
prejudice the interests of the persons claiming under it 
and an Injunction may be granted against him te 
the sale. Thus 4 makes a settlement (not f 
marriage or other valuable consideration) of an e 
B and his children. A then contracts to 


to C. = or any of h eee 
Mon io restrain: — 
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For certain persons, contracts cannot be specifically (ri) Nos- 
enforced, except with a variation. Where a plaintiff except with 
seeks specific performance of a contract in writing, to 
which the defendant sets up a variation, the plaintiff 
cannot obtain the performance sought, except with the - 
variation so set up. in the following cases (namelv)' :— 

(a) where by fraud or mistake of fact? the contract of 

which performance is sought is in terms different from 

that which the defendant supposed it to be when he en- 

tered into it; (b) where by fraud, mistake of fact, or 

surprise, the defendant entered into the contract under 

a reasonable misapprehension as to its effect as between 

. himself and the plaintiff ; (c) where the defendant, know- 

ing the terms of the contract and understanding its effect, 
has entered into it relying upon some misrepresentation 
by the plaintiff, or upon some stipulation on the plain- Av 
tiffs part. which adds to the contract, but which he | 
refuses to fulfil ; (d) where the object of the parties was to bs ae 
produce a certain legal result, which the contract as = | 
framed is not calculated to produce; (e) where the = 
parties have, subsequently to the execution of the con- 4 — * 2m 
tract, contracted to vary it." Thus (i) A. Band C signa — oe zi A 
writing by which they purport to contract each to enter - IX 
into a bond to D for Rs. 1,000. In a suit by D, to make p 

















P. 


ads 


E 
A 
(J 


A, B and C separately liable each to the extent of Rs. ~ 
1,000, they — that the word ' ‘each’ was — 3 * 
give a joint-bond for Rs. — D can obtain the p 
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assumed that the contract included an adjoining yam, 
and the contract was so framed as to leave it doubt 
whether the yard was so included or not The Court will 
refuse to enforce the contract, except with the variation 
set up by B. (in) A contracts in writing to let to B& 
wharf, together with a strip of A’s land delineated m 
a map. Before signing the contract, B proposed orally 
that he should be at liberty to s&bstitute for the stap —— 
mentioned in the contract another strip of A’s land of the —— 
same dimensions, and to this A expressly assented. B — 
then signed the written contract. A cannot obtain specific 
performance of the written contract, except with the 
variation set up by B. (iv) A and B enter into negotii - — 
tions for the purpose of securing land to B for his iie © == 
with remainder to his issue. They execute a contract, the — 
terms of which are found to confer an absolute —— 
on B. The contract so framed cannot be specifically — 
enforced. (v) A contracts in writing to let a house toB 
for a certain term at the rent of Rs. 100 per month. putting 
it first into tenantable repair. The house turns out tobe ^ 
not worth repairing, so, with B's consent, A pulls it dom 
and erect a new house in its place : B contracting or 
to pay rent at Rs. 120 per mensem. B then sus Wo 
enforce specific performance of the contract in * = : 
He cannot enforce it except with the variations 1 ; 
by the subsequent oral contract.' T E A. 
— as otherwise pu by Chapter 1 
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for value who has paid his money in good faith and with- 
out notice of the original contract.‘ Thus (i) 4 contracts 
to convey certain land to B by a particular day. A 
dies intestate before that day without having convey- 
ed the land. B may compel .4's heir or other represen- 
tative in interest to perform the contract specifically. 
(11) A contracts to sell certain land to B for Rs. 5,000. 
A afterwards conveys :he land for Rs. 6,000 to C, who 
has notice of the original contract. B may enforce 
specific performance of the contract as against C. (ii) 
A contracts to sell land to B for Rs. 5.000. B takes 
possession of the land. Afterwards A sellsit to C for 
Rs. 6,000. C makes no enquiry of B relating to his in- 
terest in the land. B's possession is sufficient to affect 
C with notice of his interest, and he may enforce specific 
performance of the contract against C. (iv) A contracts, 
in consideration of Rs. 1,000, to bequeath certain of his 
lands to B. Immediately after the contract A dies in- 
testate, and C takes out administration to his estate. B 
may enforce specific performance of the contract against 
C. (v) A contracts to sell certam land to B. Before the 
completion of the contract, .4 becomes a lunatic and C is 












contract against C. 

(c) any person claiming under a title which, though 
prior to the contract and known to the plaintiff, Wem 
have been displaced by the defendant. Thus (i) 4, the — 
tenant-for-life of an estate, with remainder to B, in due - 
—— tis an MÀ 
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completed A dies. C may enforce specific 
of the contract against B. (ii) A and B are Joint 
of land, his undivided moiety of which either — 
in his lifetime, but which, subject to that nght. d 3m 
on the survivor. A contracts to sell his moiety to € Re 
and dies. C may enforce specifie performance of | J 
contract against B. >S == 
(d) when a public company has-entered into ac et 
and subseqnentlv becomes amalgamated with | 
publie company, the new company which arises 








ined — 





the amalgamation ; 

(e) when the promoters of a public pues 
before its incorporation, entered into a contract, t 
pany, provided that the company has ratified and at 
ed the contract and the contract is warranted by te 
terms of the mcorporation.' 

Specific performance of a contract cannot be 
against à partv thereto in any of the — 
(a) if the consideration to be received by him is & 
inadequate,* with reference to the state of t 
at the date of the — be te i 
coupled with other circumstances evidence a 
undue advantage taken by the plaintiff; oe 
was obtained by the misrepresentation ( whether 
or Innocent), concealment, circumvention 0 ur 
tices, of any party to whom perforr voul : 
due under the contract, or by any p X 
which has not been substantially fu 
was given under the influence of m 
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provides for compensation in case of mistake compensa- 
tion may be made for a mistake within the scope of such 
provision, and the contract may be specifically enforced, 
in other respects if proper to be so enforced. Thus A, one 
of two executors, in the erroneous belief that he had the 
authority of his co-executor, enters into an agreement for . 
the sale to B of his testator's property. B cannot insist 
on the sale being completed. Again, A directs an auc- 
tioneer to sell certain land. A afterwards revokes the 
auctioneers authority as to 20 bighas of this land, but 
the auctioneer inadvertently sells the whole to B, who 
has not notice of the revocation. B cannot enforce 
specific performance of the agreement.’ 
$ 61. So far the subject of Injunctions as affecting !a sanction æ 
certain parti- 
contracts generally has been dealt with, but there aro cc 
certain particular forms of contract or transfer of property transfer of pro- 
which require separate comment, namelv, those connected. 
with partnerships, companies, clubs and societies, mort- 
gages and leases. TI. 
The subject of partnership is dealt with by Chapter XI ©) i) Injunctions REX 
of the Contract Act, sections 253, 257—259 whereof in — ud eae 
particular define the general rules determining partners, = 8 
mutual relations and the general duties of partners. Part- = = 
nership is a relation, which in various ways calls for the 
action of a Court of Equity: as for the purposes of dis- 
covery, account, specific performance, and dissolution ; 
and in connection with some or all of these main objects, EU 
E tesis is a 


end, partnership is made the subject of Ir Inj 
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partnerships is governed by the same rules as those whick 
govern it in other cases.' 

The Court will not, generally speaking, enforce a com- 
tract to enter into a partnership, whilst it remains exe- 
cutorv. It will not, as a general rule, enforce specie | 
performance of a contract to form and carry on a par 
nership: nor will it in any case compel performance of s 
contract to enter into a partnership. not for a defumte 
term. “The natural remedy for a breach of an agree 
ment to enter into a partnership is an action for damages; 
and there exists only two classes of cases in which the 
specific performance of such an agreement has bees — 
decreed. (I) Where the parties have agreed to execute - 
some formal instrument which would «confer rights 
which would not exist unless it was executed. England 
v. Curling? is a case of this kind.""* Where the contract — 
defines the terms of the partnership and there has belts 
part-performance of the contract, the Court heh 
execute it by decreeing the parties to execute a proper m 
deed, and. if necessary, by restraining any partner | from — 
carrving on business under the partnership style withother — 
persons, and from publishing notices of dissolution! — — 
**(Il) Where there has been an pue = 
an end to carry on a joint adventure, and the decree t = 
agreement is a valid agreement, prefaced by the 
ation that the contract ought to be specifically per 
made merely as the foundation of a decree fora 
Dale v. Hamilion® is an instance of this class o 


1 Firdachale Nat Nattan v. Ramarremé 
Nayatear, | Mad. H. €. R.. 341 (1863) 
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When, however, a partnership has been already entered 
into, the Court will restrain by Injunction one or mor® 
of its members from doing acts inconsistent with the terms 
of the partnership-agreement or (independently of any 
agreement) with the duties of a partner. A member of a 
joint Hindu family cannot maintain a suit for an account 
of the profits of a partnership which is al/eged to be joint 
family-property, and an award of his share in such 
profits when ascertained. But this rule of Hindu law 
does not prevent an Injunction being granted in cases im 
which one member of the family ts prevented from taking 
part in the business of the firm.* 

A distinction must be kept between execotory and exe- 
cuted contracts, a familiar illustration of which occurs in 
the case of partnership-articles. The cases m which 
Courts of Equity give specific relief on partnership-articles 
and they are many, are not cases of specific performance 
of executory contracts. Though the Court wiil not, gene- 
rally speaking, enforce a contract to enter into a part- 
nership, whilst it remains executorv; yet nevertheless 
when the partnership has been constituted. the Court will . 
by Injunction enforce the 














terms.* The Courts will interfere bv Injunction between _ des es 
parties where the conduct of the defendant, either by - i 
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doing acts tending to the waste or destruction 
partnership-propertv. or by excluding from the business — = 
a partner entitled to join in it, or the like, is practically — 
violating the partnership-contract. It will enjoma party — 
from doing any act to prevent the partnership being” = 
carried on according to the articles. This will sometimes = 
be granted where the partnership is dissoluble at wil, ~ 
but always where it is a partnership for a A 
period.' But the Court will not interfere im all cases — 
of misconduct to grant an Injunction against one | 
at the suit of another. Mere disagreements or 














arising from bad temper and improorieties of 
are not a sufficient ground. Unless a partner 
his co-partner or persists in violating i 
of importance, or is conducting himself so grossly — 
render it impossible for the business to be carried — 
a proper manner, the Court wiil not interferg.* A 
will also restrain a person from holding out another : ; 
partner with him, without the authority of that — 
Contracts for partnership may be illegal; m Lim 
the Court will not in any way interfere for the ! : 
parties claiming under such contracts, or in f vec 
contracts for partnership tainted with fraud. - 
or improper conduct.* Where the — P 
no rights can be enforced by Injunction under t 
ment by which it has been constituted. * — E 
A partner seeking an Injunction mE 
is able and willing to performs bis own 
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1 Virdachala Nattam v. Ramascami m 
 Nayakan, 1 Mad. H. C. R., 341, 4S- 
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agreement and has fulfilled the duties incumbent on him- 

self.‘ However improper the conduct of his co-partner 

may have been a partner may by his own acts,’ or 

acquiescence,’ debar himself of relief. For in this as in 

all other cases the applicant must come to the Court with 

clean hands. æ 
The Court may grant relief either by means of the issue 

of an Injunction or the appointment of a Receiver or by . 

the grant of both forms of rehef. An Injunction only 

excludes from the management of the partnership-affairs 

the person against whom it 1s granted, whilst the appoint- 

ment of a Receiver which operates as an Injunction ex- 

cludes all the partners equally. the Court taking upon 

itself. through the Receiver, the management of the part- e a ta 

nership-business. The Court will not appoint a Receiver 













unless it sees that there is an actual present dissolution E - 
ansing from the acts of the parties or that it would dis- das Se 
solve the partnership at the hearing.* It therefore does — — m 
not follow that because the Court will grant an Injunction 3 — 
it will also appoint a Receiver, or that because it refuses "P — 
to appoint a Receiver it will also decline to interfere — 2 a s 


— - 5 xk M 
The latter relief may be granted : (a) itl t a view — 
to dissolution : or (b) pending and after dissolution. a | EC ig 
An Injunction will not be refused in partnership-cases e ) Without = 
simply because no dissolution is sought. To hold other- is — s or " 
wise might have the result of enabling a person to compel Pe 
his partner to submit to the alternative of dissolu — E — He: 
— ODE ip — 
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Anciently however Courts of Equity declined toi , 
except where dissolution was sought. But evident as it = 
is that the neces ssity for applying for relief virtually im- — — 
perils the success of a partnership-enterprise, the jurisdic — — 
tion to enjoin a partner from doing that which seriously — 
3 interferes with the business, or which is a breach of the — 
agreement, in a suit which does not seek dissolution is now 
well established.' So Injunctions will be granted me 
training the exclusion of a partner or the committal d — — 








improper acts bv a member of a partnership. Where the = 
—— is outer at will, there is, it is € 





















linnildiately dissolve the —— But " 
him to do so, an Injunction will not necessarily be fuf 
inasmuch as so long as it continues in force, the delendam 
is rendered powerless for evil, and a notice by him tod 
solve the partnership cannot, per se, — 
lution of the Injunction.* 
O) Penðingand Jn an action instituted for the purpose of ha 
tiov. partnership dissolved, or of having an account 
a partnership is dissolved, it has never been ¢ 
an Injunction will be granted to IS 
ners from doing any act which will impede th 
È up of the concern or damage the property | 
a suit brought by the representative of a d 
to wind up the partnership, an 1on nh — 
at the instance of the plaintiff agsinst üh e dM 
ner poem hin mom been | 
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firm ;' though leave may be given to apply for the recovery 
of debts which might become barred by limitation.” So 
after a dissolution the Court constantly interferes by 
Injunction to restrain breaches of special agreements 
entered into between the partners; such for example as 
agreements not to carry on business, not to get in debts à 
of the firm, not to divulge a trade-secret and the like.* 
While the objections to the interference by Injunction 
are less strong after dissolution than before, yet even then 
some urgent and pressing necessity must be shown to 
induce the Court to sustain the Injunction.’ 
An Injunction may be granted to restrain Companies* pan Roe ay Qul 






from the commission of illegal acts, or the violation of panies. è 

the duties which attach to the relation of shareholders and z x 
directors, inter se. The principles on which the Court i 
interferes in restraining a Company from doing illegal acts "s 
are the same as those on which it interferes in other cases. 3 
If it is clear that there is a right and a violation of that — — 
right likely to result in serious injury the Court will pro- Ni = 








tect the right by Injunction. Acts on the part of a Com- — ge 
pany may be illegal either (1) as against the public, or (2) < à; z 
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of the public calls for its interference.' E 
an undoubted jurisdiction of restraining corporations et | 
companies from acting in excess of their powers when ssh s 
excess causes injurv to an individual or a larger or smaller = 
portion ofthe public.* In the second case the : 
must show that the act prohibited has caused i- 
some special injury beyond that which he may — 

to sustain in common with the rest of the publie by am. 
infringement of thelaw.? If a corporation or publie: 
pany were to do or attempt to do any act in excess of t 
powers and such acts would be injurious to — 
property of an individual, the latter has a right tot 
tection of the Court by Injunction or other 
relief.* A person or a body of persons having 
authority for the construction of works should 
their powers with ordinary care and skill and with « 
regard to the property and rights of others. Such p 
are granted on the condition—sometimes ex 
when not expressed always understood—that ti 
takers of the work should do as littl d 
possible in the exercise of their statutory 
When the powers conferred by statute are ex 
abused, the remedy of a person injured im conseqs 


» | E 


by action or suit and not by a proceeding fat lor qu 
tion under the statute which has been sot nag 
A simple contract-creditor cannot mai ; 
restrain a Company from — 
please, on the ground that they are diminishes 


| Ib., 531. . 
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for the payment of debts' Inthethird case the general Members, 


rule is that the Court will not interfere between members 
of Companies for the purpose of enforcing alleged rights 
arising out of matters which are properly the subject of 
internal regulation * The Court will, however, interfere 


by Injunction in certain cases to control majorities, and. 


so any shareholder can obtain the aid of the Court to 
prevent an act which is ultra vires, even though resolved 
upon by all the other shareholders." Further the acts of a 
Company may be illegal as against an individual member 
of the Company, and where such is the case, a shareholder 
may sue the Company to restrain an individual injury to 
himself. So an Injunction has been granted to restrain 
the improper insertion or contimuance of a person's 
name ona Company's prospectus. or in the register 
of shareholders, the illegal forfeiture of shares, the 
illegal suspension cf a shareholder from his rights, the 
mproper rejection of his vote and the like.* Companies 
formed for a speciai purpose are looked upon in Equity as 
analogous to a partnership and the members in their 
individual capacity are considered to have rights inter se 
analogous to those of partners inter se.* Any shareholder — 
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of the Company are void.' So if the directorsof a p 
company are about to pav a dividend out of 
directors of a fire and We 

psurance company are about to engage in marine in- —— 
surances, any of the shareholders may sue — 
Injunction to restrain them.* In this as in al z 
cases the conduct of the applicant or his delay 
acquiescence mav prove a bar to the grant of $ 
— if a contract between two Companies i Sea a 





borrow ed money, or if the 
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collateral benefit which 
aird them in any manner 
object of the  agreement.* 
proper purposes of the Company are void, though s 
doctrine of ultra vires will be reasonably — Ee 
not to exclude whatever may be fairly 
incidental to, or consequential upon, those — 
which have been authorized.* An act, which i EE y 
vires the Company, being void is incapable of rs — 
But an act although it may be beyond ti 
of the directors, may be capable of being at 
confirmed at a meeting of the share 

and, if so, the Court will not interfere - nü 4 
have been made to take the sense of the g = 








i 








| See Act I of 1877, s. 21, el. (f); 
Kerr. Inj.. 535. 536 ef seg. - 546 ef seg. 
= Act I of 1877. = 54. ills. (c) & (4); 
as to the last illustration, see Nafwsch 
wv. Iretag. cited in Lindley, op. ct. 
597. See Vaman v. Municipalty of — 
Sholaper, I. L. R., 22 Bom., 648 X— 
oot sie alie es. 1224. : 
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the shareholders on the matters in question.’ Though 
the Court under certain circumstances might have the 
power of so framing an order for an Injunction as to 
produce the effect of cancelling the minutes of a resolu- 
tion recorded in the books of a corporate body, yet it 
cannot order such body to pass and record a resolution 
dictated by the Court." 

A club is a voluntary association of a number of per- (ii) Injune- 
sons meeting together for purposes mainly social, each stole, cesi 
contributing a certain sum either to a common fund foe C 
the benefit of the members, or to a particular individual, EE. 
namely, the proprietor for his own benefit." A club, as a 
body, has no position recognised in law," and although 
frequently confounded with other voluntary associations, 
it is really an institution su: generis. The association to 
which it bears the closest resemblance is a partnership. 
though it is erroneous to treat it as such,' or as a 
company,” or corporation. Clubs proper may further Qe 
be distinguished from societies which have been made E 
subject to statutory rules such as those dealt with by the — 
Friendly Societies Acts.’ E Akane gee 

An agreement to become a member of a club siga j 
contract between the candidate of the one part and the p d 






























! Kerr, Inj. 546—554: Fry on soal intercourse among the 
— Performunce. ss. 491, 493. bers mem- e 
v. ante. 9 In the matter of the St. James” ae 
35 Shepherd v. The Trestere of the | 25 
Port of Bombay, I. L- R.. § Bom... 132 
(1978). 
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proprietor, or the whole body of members as the case 
may be of the other part: and when a —— 

been elected and has had an opportunity of makmg — 
himself acquainted with the rules of the club hs — 
relations therewith will depend absolutely upon the terms — 
of such rules.' Persons who have become members o — 
a member's club would appear to be entitled in equal — — 
proportions to all the property of the club, m pepe 
tary clubssuch property being vested in the proprietor” — 
The foundation of the jurisdiction of the Cour =) 
prevent a member of a voluntary association from bemg —— 
improperly expelled is the right of property vested m 7) 
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such member of which he would be deprived by s — 
expulsion. The Courts in England have no jurisdiction —— 
-to decide upon the rights of persons to soca 
together when the association possesses no propri — = 
But in this country the position of non-voluntary _ 
associations such as caste-unions has to be « | = = 
Both the English and Hindu law, however, d ush 
between interference for the protection of å 
liberty, security and reputation, and interference i 
matters of a purely social nature. So one person cd 
be —— to entertain another. Exclusion im - 
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TEPE Blackburn, 45L. J., 

Ch.. 223; [nnes v. Wylie, l C. & K.,264. 

2 Wertheimer, 17—20. See Jagan- 

— nalh Churn v. Akali Dossia. I. L. 
R., 21 Cal.. 461, 470 (1593). 

5 Rigby v. Connel, 14 Ch. D.. 482; 

c Fames w. Wypke R © & EL, 3098; 

-Neale v. Denman, 18 Eq., 135; Baird 
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' mere social privileges of this kind gives no cause of / 
action. Thus where a person sued for a decree de- 
claratory of his right to the membership of a  somag 
(society). upon the allegation that the other members 
had excluded him from the soma; bv their refusal to eat 
with him, it was Ae/d that as such exclusion neither de- 
prived him of caste, nor affected any right of property, 
it was not cognizable by the Civil Court, and that even 
where rights of property are involved in the membership - 
of societies or associations, vet if the main object of the - 
association be of a social character, the members there- 
of are the sole judges whether a particular individual 
has so conducted himself as to entitle him to continue to 
be a member of the bodv.' 

In the case of voluntary associations, however, whether 
English or Hindu, the action of the members is subject 
to the superintendence of the Court according to the fol- 
lowing rules :— 

The Courts will not, as a general rule, sit as Courts 

of appeal from the decision of the members of clubs or 

other associations duly assembled. Bat it wil inter- 

fere by Injunction to restrain the expulsion of, — 

to reinstate, a member in the following cases :* 
(1) Where the action of the committee or the 

— — — — 

——————— 3 — Gopal, & L- Ra, i5- 

mL R, A. C. Jo 98 s.c iW R, 457. dae —— 

— will be found cited. In this —— — * 
e aeaa a rem = in mita caste-question 
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it is irregular. and not within the terms of any rule of = 
the club or association. The rules of the club must be — 
observed, and the formalities necessary for the ex julia 
of a member must be strictly complied with." 
(2) Where what has been done, though it is vitia 
the rules of the club, is contrary to natural justice. Thus — 
natural justice requires that where the conduct of »— a 
member is impugned, notice should be given to Mei Em 
that his conduct is about to be enquired into and that — — 
he should have an opportunity of statmg hs —— 
defending his conduct. A resolution passed without 
notice based upon *.r parte evidence 1s void, and the S 
Court will restrain a club by Injunction from in ri 
with a member's rights by virtue of such a resolution? = 
(3) Where although in accordance with the rules o. — — 


- 2B 


the club, the proceedings were not in the bond fide exe — 


— 


of the powers given by the rule, but fraudulent and » E 


licious.* 

In other cases the Courts will not interfere. When 
the committee or general meeting has done all that | — 
rules require, and has not acted contrary to r | 2 

1 Dawth.e wv. Antrobug. 17 Ch. D., | 
15: Lebowchere v. Lord Waherncliffe. 
13 Ch. D.. 3316: Baird v. Welle, 44 
Ch. D.. 67060. 673. 


23 Baird wv. Welle 44 Ch. D.. 670: 
Fisher w. Keane. 11 Ch. > 353 : 
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alleram partem ~~ i» not confined to 
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. justice then, unless there 1s proof of malice, the Courts 
will not interfere, even though, as a matter of fact, the 
decision was wrong.' 

In the case of a community which is a private and 
voluntary religious society resting upon a consensual 
basis (such as the members of the Beni-Israelite com- 
munity worshipping at a synagogue in Bombay) the 
members may make rules for themselves, and may con- 
stitute a tribunal to enforce the rules, and the decision | 
of that tribunal is binding when it has acted within the 
scope of its authority, and in a manner consonant with 
the general principles of justice. When the decision of 
a domestic tribunal has been arrived at boná fide the — 
Court has no jurisdiction to interfere.* Such a commu- 
nity was, of course, not a caste, but as not only honori- — 
fic distinctions were at stake, but also a share in the 
management of an endowment, and the right to an office 
of importance and authority, the Court was held to have 
jurisdiction.* 

With regard to castes it has been decided in a large 0 Caton * 
number of cases that a suit for restoration to caste and — — 


- 












TE = Rp- im 
for obtaining a declaration that the — was not | terr e 
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justified would lie in the Civil Courts.* E E 

It has been held by the Bombay High Court that iif v * 
— tan exper ea ose o s 
Epona like any other voluntary societies E 
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elabs. If there is jurisdiction and the procedure is fai 
lv conducted and bon Ade. the action of the « ^ 
poration or chab is upheld.: Where this is not t 
the Courts will interfere* to secure the rights of a m 
ber who has been wrongiv excluded from caste. 2 
fore where the enquirv as to the conduct of the a 
offending member has been ex parte and without a 
to him’ and so contrary to natural justice : or wie 
decision is contrary to the rules of the caste or Bae 
been come to bond Ade.* the Court will interfere b 

junction. The Calcutta High Court have, 3 
held that the jurisdiction to interfere in cases of @ 
kind is of a more extended character; that the ri 
laid down in the English cases as to expulsion from c 
— associations which people are free to ] 

. and where any one who joins may well be ak 
Edom not only by its general rules, but also. 
special orders made by its members with regard te 
in accordance with those rules, are not a 
regard to caste-unions or religious fraternities in 
to which people belong not of choice — 
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being born in their respective castes or sects, and the 
consequences of exclusion from which are far more serious 
and atfect a person's status in a far greater degree than 
those of expulsion from a club. In such religious castes 
or fraternities the protection of Courts of Justice, even 
though presided over by judges of a different religious 
pursuasion, against expulsion is much more needed than 
in clubs or voluntary associations. Cases of expulsion 
from them are therefore cognizable bv the Civil Court.’ 
And still more recently the Bombay High Court have 
held that if possible for the reasons stated by the Judges 
who decided the case last cited. the Civil Courts have to 
be more careful in the matter of caste-expulsions than is 
necessary in the case of voluntary associations.” 

In matters relating to the management of caste pro- 
perty and the administration of its affairs, the majority 
of the caste has authority to control the minority. The 
Court does not decline to give effect to the expressed 
wishes of the majority of the caste as to the manage- 
ment and custody of caste-property, which the minority 
seek to set at naught, by reason of the suit involving a - 
caste-question. But the Court will not by its decree en- 
able the majority to make a tyrannical use of its power. __ 
It will not assist the majority to deprive without cause - A 
the minority of their right to use what is the common - 
property of all or give effect to a resolution passed i in 
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The rights of parties under a mortgage’ being EE 


| — 


fixed and easily ascertainable by reference to its written? 
terms, it is plain that except in cases of fraud or mistake — — -- 
m its inception or execution, or arising out of collateral - = 
matters connected with it, or fraudulent attempts t c 
prevent and abuse the powers therein conferred, there is — 
no room for equitable interference. The legal right of 
a mortgagee in a valid mortgage to have his security ——— 
preserved until the maturity of the mortgage —— — 
ness, and afterwards to enforce his claim by — 
closure, or bv exercising directly or through a designated == 
trustee, his power of sale conferred by the writing will — — 
not be interfered with so long as no fraud or unfairness — 
Ia imputable to him. whatever the resulting loss and 
hardship to the mortgagor.* EN 

Injunctions pu to mortgages may be on b ab 
of the mortgagor. or on behalf of the mortgagee," 9 - 
concerning third EDS or respecting waste — E 
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mortgaged premises." 3 
Courts of Equity are averse to interference with th 
legal rights of a mortgagee or with the ordinary ret 
for the enforcement of those rights, but will s 
interfere to restrain proceedings under à sale of 
gaged premises where such proceedings are 3 
science and threaten irreparable tage k =a n dli 
thing remains due on the mortgage-securit ts 
may pursue all his remedies — 
be cases of fraud, or special contract, ot oth her p 











gages, see Act IV of 1882 (Transfer 
of Froperty), Ch. IV. 

9 Spelling, op ct, $ 442. See also 
vu: Kerr, Inj., — 
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circumstances which will deprive a mortgagee of this 
right. But unless there be fraud, or special contract, 
a mortgagee will not be restrained from selling under a 
power of sale." Whena mortgage-deed giving the mort- 
gagee a power oí sale contains also a proviso that the 
remedies of the mortgagors, their heirs, administrators 
and assigns in respect of any breach of the clauses or pro- 
visions (relating to such sale) or of any impropriety or 
irregularity whatever in any such sale should be in 
damages, the Court will not grant an Injunction to 
restrain the mortgagee from selling the mortgaged 
property.” In the case of Rhodes v. Buckland? the Court 
restrained a mortgagee. pending a suit to redeem, from 
transferring the legal estate or parting with the deeds. 
But this case is no authority for the proposition that a 
mortgagee cannot sell the mortgaged property under the 
terms of the mortgage-deed during the continuance of a 
suit for the redemption of the mortgage, and will not 
warrant the issue of an Injunction restraining such saie 
on the sole ground that. as a suit for redemption has 
been filed. matters ought to remain in stafu quo until — 
the decision of the suit. In that case the Court did — per D 
restrain the exercise of the power of sale; but the 


case was a peculiar one, and the person seeking to 
redeem was not the mortgagor, but a puisne incumbrancer ~ 
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mortgagee might be deprived of his remedy and kegel 
of his monev, for an indefinite time. The owner el Gana - 
equity of redemption can only stay the sale pendente Tite 
by paving the amount due into Court, or by giving primi 
facie evidence that the power of sale ts being exercised m. = 
a fraudulent or improper manner, contrary to the terme 

of the mortgage. When a mortgagee has, in — 
of a power of sale given to him under his instrament el ux 
mortgage, served the mortgagor with notice of his mte 1 
tion to exercise this power, the mortgagor Is not entitled — 

to file a suit for redemption, and then ask the Court for an — = = 
Injunction restraining the mortgagee from exercising his 
power of sale. unless fraud is charged against the mor 
gagee. To grant such an Injunction would be to cancel 
one of the clauses of the deed to which both the p jes s 
had agreed, and to annul one of the chief securities oa 
which persons advancing money on mortgage rely. 
would. of course. be otherwise, if the notice of sale ha 
been given by the mortgagee after the suit for 
nad been filed. 

The mortgagor is erftitled to have the sale of t 
perty suspended only if he can shew either that he 
paid off the mortgage-lien, or that he has 
tender of the amount due which has bene e 
where, upon the authority of the same cas 
for an Injunction restraining a sale 
mortgaged property. it was —— that a 
were willing to redeem and the 
accept their offer and threatened tos 
restrain the sale: it was pum : 
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the plaintiffs were willing and able and offered to redeem, 

as was the case in the decision cited, though not in this 

rule, that the Court would be verv reluctant to interfere 

with a mortgagee's rights to sell on the mere chance of 

the plaintiffs being able to make arrangements to pay the 

amount due at' some uncertain time; and that, as it P 

was not shewn that these conditions existed, the rule 

should upon these facts be discharged.' 

Secondly, Injunctions may be granted on behalf of '? E ur 

mortgagees: as on behalf of puisne mortgagees for the 

purpose of protecting their rights in the mortgaged pre- 

mises and for the preservation and security of their lien ; 

or as between mortgagees and judgment-creditors for 

the protection of the former; or against the mortgagor. 

So the rule is well established that inadequacy of the 

mortgaged premises as a security. coupled with insolvency ES 

of the mortgagor will warrant the appointment of a receiver me c. 

over the mortgaged property, and an Injunction restrain- ut pls 

ing the mortgagor from any interference with such = ^ — 

receiver or with the property. And so upon principles — — 

analogous to those restraining waste oe E 

possession in cases of real estate, a mortgagor of chattels; 

the reach of the mortgagee, or from placing it where P = m Er» 

will not be forthcoming for the satisfaction of the debt. - — 

The mortgagee of an equity of redemption may obtain | gi. 
. . 4n Injunction restraining the mortgagee —— erso E 
1 E | possession of the legal estate from p 
ner —— agna 
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mortgagee by deposit of title-deeds may obtain 
Injunction for protection of his security. | E 

Thirdly, tko Injunction may concern the rights of d 
third parties? So on a bill by a judgment-credi - I 
a mortgagor, the Court granted an Injunction tor S 
the mortgagees who were about to sell under their po ——— 
from paving the surplus to the mortgagor.* E 

In the case cited below,* A mortgaged land to Baad 2 | 
agent or benamidar for C. B sued on the mortgage and 
obtained a decree. C then sued A and B fora‘ 
tion that he was entitled to the benefit of the demai 
and had the right to execute it, and for an Injunctiom) 
restraining A from paying the moneyto B, and B fay 
receiving the money from him. It was held that 1 
plaintiff was entitled to the declaration, but not # 
Injunction.* 

Lastlv, the Court has a clear iurisdictioni to re 
the commission of waste by the mortgagor i 
sion, and the jurisdiction is exercised for the p 
preventing such acts as would depreciate- the va 
the premises and render the security — 
only difficulty hitherto has been in di 5* 
meant by a sufficient security : and it would see 
the question which must be tried is, 
perty the mortgagee took as a — 
sense—that the security is bp ; 
be considered as setenta mpi g 
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time that it was entered into.’ Inthis country a security 
is insufficient unless the value of the mortgaged property 
exceeds by one-third or, if consisting of buildings, exceeds 
by one-half, the amount for the time being due on 
the mortgage. Similarly a mortgagee-in-fee may be 
restrained from committing waste, and will be restrain- 
ed from cutting timber, unless the security is defective. 


| The Transfer of Property Act (1882) deals with the sub- (*) Injunction 
ject of leases;! other than those for agricultural purposes.* and lessen, 


It defines the rights and liabilities of lessors and lessees 
respectively in the absence of a contract or local usage to 
the contrary. As a general rule, the relation of the parties 
is determined by the instrument of lease. The preven- 
tive Jurisdiction of equity is freely exercised for the pre- 
vention of the violation of negative or restrictive cove- 
nants annexed to leases, thus in effect enforcing against 
the tenant a specific performance of the contract for the 
benefit of the lessor. Relief by Injunction may also be 
invoked for the protection of the rights of the tenant. 
The principles upon which relief by Injunction is given in 
such cases have been dealt with in the preceding pages of 
this Chapter, and it is not necessary to state again prin- 
ciples which, being of general application, apply as much 
to contracts annexed to leases as to all other con- 
tracts. Frequent instances of the exercise of injunctive 
Jurisdiction in tort may be found in the case of the 
issue of Injunctions for the prevention of waste by the 
tenant, which will be found fully dealt with hereafter in 

* Joyce's Doctrines, 130; High, 


inj. $$ 478—483. 
* Act IV of 1882, « 66. 
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Chapter IX. Courts of Equity have shown 2 mg 
reluctance to interfere by Injunction with legal procs 
ings instituted bv a landlord for the eviction of the t 
in conformity with the accustomed procedure for s 
purpose in the absence of any elements of fraud « 
special equities warranting relief." A suit — 
an Injunction restraining the lessees from i 
the plaintiffs’ right reserved by the lease to enter upa 
land demised and cut and take away certain trees 9 
held to x governed by Art. 120 of the ‘imitation MER = 
$ 62. Under this important head of equity 1 E 
stion - may be considered firstly, Injunctions & FE 
trustees generally. whether holding upon express = 
plied or constructive trusts. Specific mention Ba 
made under this head of voluntary stt 
dential communications, trade-secrets, and 
against the publication of letters, lectures OF 
published matter aud trusts attaching to — 
custody of agents: secondly. Injunctions — 
tors ; and, lastly, Injunctions against corpora ions — 
the jurisdiction rests upon trust, will be eor 
Where the defendant is trustee of 
plaintiff and invades or threatens to 
tiff's right to, or enjoyment of, 9] 
may grant an Injunction.! Thep ibi 
against the grant of — 
relief can certainly be obtained by ange 
proceeding, does not apply to :s of br 
jurisdiction to grant an Inj x 
lisr in this, that such j 
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or this country.’ rests not upon the irremediable 
nature of the  mischief, but upon the breach of 
trust. In all cases of breach of trust, the plaintiff may 
have an Injunction irrespective of the question of 
damage.* In cases otherthan breach of trust, it must be 
shown either that there is no standard for ascertaining 
the damage. or that pecuniary compensation is not an 
adequate remedy, or cannot be got, or that an Injunction 
is necessary to prevent a multiplicity of proceedings” 
When obligations arise from contract, the Court is to be 
guided by the rules relating to Specific Performance.* 
The cases in which contracts may be specifically enforced 
are the same as those in which an Injunction may be 
granted, with this exception that in cases of tort the 
danger of multiplicity of proceedings is an additional 
ground for injunctive relief.^ Specific performance may 
be decreed when the act agreed to be done is in the per- 
formance. wholly or partly, of a trust.* The word ‘trust’ 
includes every species of express, implied, or constructive 
fiduciary ownership.” An Injunction may be granted where — 
the defendant is trustee of the property for the piain 
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An Injunction may, therefore, be granted against thé 2 
breach of any trust, whether that trust be express ar. - 
mplied or of a constructive character only" Pa — 
trusts, thatis, trusts whose object or purpose is noti = 
a public or charitable nature, are now, in the terntone i 

to which the Act extends,* regulated by the (dam 
Trusts Act. 1882, the third section of which defines 3 
* breach of trust? as ‘a breach of any duly imposed — = 
a trustee. as such, by any law for the time tng = 
force." Chapter III of that Act sets forth the dus —— 
and Chapter IV treats of the powers of trustees € 5 
the Specific Relief Act enacts’ that contracts made! 
trustees in breach of the former, or in excess of the 
cannot be specifically enforced and, therefore. no 


junction can be granted to prevent the — of sock 
a contract.* E 


ge os 
E 
E- 


The issue of Injunctions in matters of trust is -a 
portant branch of equity jurisdiction. A trustee m 
not use the powers which the trust confers on him 
except for the legitimate purposes of the trust. 
attempt to do so, the Court will restrain him by In 
tion from making a wanton exercise of his — 
In the exercise of its powers to enforce the proper. 
formance of their duties, the Court —— T = — i 
from proceeding in disregard of the « s ne 
to the proper exercise of their jaha or f * 
proper use of such authority. The Ew 
que trust wil be protected by re 
from doing any act inimical to his d 
an Injunction will be dm what 
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Conveyance, or contract, or in any other manner which. 
would constitute a breach of the trust. Equity will not, 
however, confine its protecting powers to the party 
having the beneficial interest, but will, in a proper case, 
grant an Injunction in favour of the trustee to restrain 
his cestui que trust! or co-trustee.^ It is a principle of a 
Court of Equitv that a trustee shall not be permitted to 
we the powers which the trust may confer upon him at 
law. except for the legitimate purposes of the trust ; and 
the Court will restrain him from doing so, and that 
although the plaintiff may have a remedy at law ;' and 
while time affords no sanction to establish breaches of 
trust, the Court will restrain the commission of acts in 
violation thereof.* 
So it has been the invariable practice when any act 
involving breach of trust is intended to be done, though 
not in its consequences irremediable, to restrain such 
act. So if A. a trustee for B, is about to make an im- 
prudent sale of a small part of the trust-property, B may 
sue for an Injunction to restrain the sale, even though 
compensation in money would have afforded hiin ade- | a 
quate relief ;* and if A. a trustee, threatens a breach of — 
trust, his co-trustees, if any, should, and the —— 
owners may, sue for an Injunction to prevent the breach.* 
It would not be relevant to the present enquiry, nor E 

| possible without a review ot the general law relating to 
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— 
ict are al examples of the class of cases 1 
Inpanmetron rss sought to enforce an obligation 
of some fulecrarve relatron.' I'ustrations (5) I 
been alreadw erted. In Dibustratiens (ej ara 
directors stand m a fiduerary relation towards the al 
hohkders The case of an executor dealt | 
Iliestratronm fr) approaches that of a trustee and is * 
(mafter separatelv dealt with. Hibustration (9. 
to volantarv settlements ““im the complement to s 

21. clause (d). and section 25. clause (e) and lus 
(«^ These show that neither a purchaser with 
a pror voluntary settlement, nora vendor wi 
made a pror wolentarw settlement, can enforce s} 

performance of the contract; that T in each à 
other party to the subsequent contract — 
of the fact of the prier voluntary settlement as a di 
to a suit for specitie perfomance of the ract. 
mm Lllustration (g) we have the case put of o 
under a prior voluntary settlement, — 
as agant the settlor, to restrain a sal 
of sale, though we should also note that (i 
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= in the other case it will not * 
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pgpers and secrets. In all cases where a confidential 
relationship can be shown to exist. the Court fastens an 
obligation on the conscience of the party who has 
derived any confidential communication throagh that 
relationship. and wil! enforce it against him in the same 
manner as it enforces against a party. to whom a benefit 
is grven, the obligation of performing a promise on the 
faith of which the benefit has been conferrel' Upon 
this principle persons to whom such confidential comi- 
munications have been made. and persons into whose 
possession, or to whose knowledge documents have come 
in the course of their employment, whether as legal or 
medical advisers, agents. assistants, clerks and the like, 
will be restrained by Injunction from making them public 
or communicating their contents to a stranger in breach 
of the trust and confidence reposed in them." In the 
ease of solicitors. a distinction has been drawn between 
eases where the solicitor voluntarily makes a commu- 
nication of what has come to his knowledge in the - 
course of his professional employment, and cases where | 





he is required to disclose what he knows by giving 





evidence in Court. In the one case the Court will? and — 





- the sce aed of his being examined — left E 


interfere. by Injunction, - 
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consideration of the Court before which he m iu 
as a witness. With a further view to the prote 
a client from the disclosure of confidential 
tions, the Court wil not permit a soheitor — 
been emploved by one party to a suit to act for asi al 
party to the same suit, either in that suit or in a tram 
saction which flows out of it and is clearly connected 


x J 


with it against his former chent.' - 


Em 


Similarly if a person who has a trade-secret mc 
others under a contract either express or — 
under a duty, express or implied, those others — 
be restrained by Injunctions from — J— 
 secret.* 

Analogous cases may be found in the rules r 
the issue of Injunctions against the publication at iN 
and other unpublished matter. The receiver ofa k 
has the right tothe possession of it. but he has 
subject to certain recognised qualifications, to 
it without the consent of the writer. On the other li 
as the right to publish belongs to the writer, the ze 
er cannot prevent its publication. Should the m 
threaten to publish the letter, he may be restrams 
Injunction from so doing.* and the Court may e " 
letter to be destroyed.* | 




















bote v~. Kingewood Collieries 
oo, 3S0 Ch. D. 733. This princi- 
ple does not extend to questions aris- 
ing under the practice of retainer of 
counsel Baylis v. Gromit, 2 M. & K.. 
317. See generally Kerr, Inj., 489, 491. 

9 Act I ot 1877. s. 54, IH. (=); 
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Similarly the publication of lectures may be restrained. 
.when such publication is a violation of trust or confi- 
dlence.' In the case of other unpublished manuscripts, 
drawings and the like, the author and composer has an 
absolute property in his work before publication. He 
may prevent publication. He has a right to the first 
publication, and whoever deprives him of that privilege 
is guilty of a wrong which the Court will endeavour to 
restrain. fn restraining by Injunction the publication 
of a manuscript or other unpublished matter, the Court 
exercises an original and independent jurisdiction not 
for the protection of a merely legal right, but to prevent 
what in equity the Court considers and treats as a wrong, 
whether ansing from a violation of an unquestionable 
right or from a breach of contract or confidence.* The 
exclusive right of the author or composer ceases upon 
publication. After publication the right exists only by 
Statute under the name of copyright, and the jurisdiction 
by interlocutory Injunction against the violation of 
copyright, is in aid of the legal right, and is founded 
upon the necessity of protecting the property from 
irreparable damage pending the trial of the right." 

Equity will, when there is a duty incumbent upon 
one occupying an ordinary relation as that of agent, to 
deliver a thing in specie, attach a trust to the article to 
compel such delivery, and enjoin its transfer to another 
person than its owner." 

With regard to the parties who should sue for an In- 
junction in cases of breach of trust, either the benefi- | 


e Seo peek, Ch. XE- | bo 
— op. cit. § SE, Samir | 
9 Prince Albert v. Strange, | Mac. set v. Cookson, 3 P. Wms. 389: 5 
£ G.. 42. See as to this Merry- Arundel v. Phillips. 10 Ves. 139; —— 
~tather v. Moore (1892), 2 Ch., 522; — Thornton, 10- Vemm c. x 
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cial owners or the co-trustees may so &ne.' 
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person has a common interest with others in a 
or trust-estate. he may sue on behalf of himself — 
others for the protection of the property by — 
With regard to suits against companies and corporations —— 
see §) 62 (51). 63 (in). In the case of the — 
of anv express or constructive trusts created for put 
charitable or religious purposes, the Advocate E 
two or more persons having an interest in the trust wit 
his consent mav sue in respect of such breach T 
Though the protection and proper administration of 
is à matter of great importance, great care shoald b 
exercised in the granting of interlocutory * 
against trustees, lest by tving their hands the t 
may be left — a representative. The trustee s 
not be divested of his trust, until he has had sm! 
tunity of answering. except in a case of p—— 
and imminent probability of great danger and : 
from delay. The charges should be specific a e Writ | 
will not be awarded in the first instance upon s — 
general charges of abuse and violation of FO : E = 
No suit against a person in whose MEME s bee 
vested in trust for any specific purpose. OF 
legal representatives or assigns (not being | 
valuable consideration) for the purp 
his or their hands such property is ATT 
of time But a suit by trustees | gri 
praying for an Injunction- to stra 
! Aet 4 of 1877. = SE EL Oh eee 


Famam v. Munòcipality of Shola- 2 — 
per. I. L R.. 22 Bom.. 652 (1897) LE R. 
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excluding them from management is not within the oper- 
ation of the last mentioned section.’ 
Much of the former jurisdiction of equity to control 5) Injunctions 


- 2 z against execu- 
by Injunction and other equitable remedies is now exer- tors and 


cisable by the Court of Probate Jurisdiction. The Pro- — 
bate Division in common with the other Divisions of the 
High Court in England has power to grant Injunctions, 
and to appoint Receivers under and by virtue of the 
Judicature Act. And though other Divisions of the 
Court may also have powers in respect of a deceased’s 
estate, yet applications which are properly made in the 
Probate Division will not, if made elsewhere, be encourag- 
ed.* In this country in which the same Courts exercise 
concurrently, the ordinary Civil and Testamentary and c 
Intestate Jurisdictions, the power to grant Injunctions 
in these matters is, as is now the case in England, based 
upon Statute. The equitable jurisdiction to interfere 
by Injunction 1s referable to the trust-relation which, not- 
withstanding the increase of legislation on the subject, 
executors and administrators still hold to all parties 
interested in the estates entrusted to them. Persons | | 
entitled to relief by Injunction against executors and = o 
administrators are those directly entitled to the beneficial —— = 
interest, either as heirs or devisees, in the estate in the 
actual charge of executors or administrators, er persons 
less directly interested as being creditors of the deceased’s 
estate. Tae Court will restrain all breaches -— abani 
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the protection of the estate. The Court will — 
strain an executor from parting with the assets, unless | 
& case of mes: or probable misapplication of them has 
bon made out.* Creditors will not, as a zeneral rule, ESO 
entitled to an Injunction except in the case of waste a — 
mismanagement whereby payment of the indebtedness — 
to them is imperilled. And an Injunction is properly — — 
granted against executors, who refuse to distribute be 
estate rateably among the creditors and im accordance — 
with the terms of the devise and are threatening = 
seeure certain favoured creditors not entitled to pre 
ference." There is nothing to prevent severa! : 
l^ 

or legatees severallv instituting actions for s dministra- — 
tion : but, as a general rule, a stay of proceedings will be — 
directed when a decree for administration has been made | 
in any of such actions, inasmuch as such decree is 
the benefit of all creditors who may all come in - 
and receive Pyme of their debts in due course o= 
ministration * If A in an administration-suit, =a FE 
a creditor B is not a party, obtains a decree 1 or 
administration of C’s assets, and if B procesus 
C’s estate for his debt, A may sue for an Inju | 
restrain B.* The jurisdiction is not confined to 
entitled to the beneficial interest in the tru * 
charge of executors and administrala i 

t Act I of 1877. s. 54. Ill. te) Kerr, 
Ini. 508. 

, Kerr, Inj.. 509. 

* Elam v. Flam, 72 Ga., 162 (Amer.); 
Depaw v. Moses, 3 Johns., Ch, — 
349 ( Amer.) cited in Spelling, op. ci, — * 
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proper cases be administered in their favour. Relief is 

.as freely granted in favour of, as against executors and 
administrators, where necessary for their protection in 
administering the estate.’ So an Injunction has been 
granted before probate on the application of a person 
appointed executor to restrain another person appointed 
co-executor from intermeddling with the estate and 
improperly dealing with it before probate.’ 

In all suits concerning property vested in a trustee, 
executor or administrator, when the contention 18 
between the persons beneficially interested in such 
property and a third person, the trustee, executor or 

- administrator, shall represent the persons so interested, * 
and it shall not ordinarily be necessary to make them 
parties to the suit. But the Court may, if it thinks fit, 
order them or any of them to be made such parties. ets 
When there are several executors or administrators, they ERS E, 
shall all be made parties tu a suit against one or more of * 
them: Provided that executors who have not proved 

. their testator’s will, and executors and administrators 
" beyond the local limits of the jurisdiction of the Court, 
| need not be made parties.!' Unless the Court directs 
otherwise the husband of a married administratrix or —  — 
executrix. shall not be a party toa suit by or against S à a 
y The jurisdiction of the Court to — by Injunc- (it) tn june- 
E tion against the acts of public corporations of whatever pts 
z . mature is based upon the relation of trust. A corporation, - 
5 . like an individual, may dispose of its proj dt 
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«Spelling, op. cx, 573. 2 
E. .—. 9 Ip the goods of Moore, 13 P. D, 
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that trust is established. [If corporate property be affect? 
ed by a trust, the power and jurisdiction of the Courtt — 
enforce and execute the trust attaches equally as it doe - 
upon other propertv.' Public functionaries or == 
incorporated by Statute for a particular purpose or the 
promotion of a public benefit, may not exceed 8e —— 
jurisdiction, which has been entrusted to them by des 
Legislature. So long as they strictly confine themselw > 
within the limits of their jurisdiction, and proceed ib 
the mode which the Legislature has pointed oat, the = 
Court will not interfere to see whether any regulatium = i 
alteration, which they make, is good or bad ; but if, under 
pretence of an authority which the law does give them t 
a certain extent, they go beyond the line of their authonty > 
and assume to themselves a power which the law dos 
not give them, the Court no longer considers them s — 
actang under the authority of their commission, but trat - 
them as persons acting without legal authority.* | 
Where a public body has received by statute a ose E 
tionary power and is laid under an obligation. = »*2 
particular thing, such as to levy and collect a rate, à 
junction cannot be granted by a Court so as toa : 
such public body of the power of exercising its d 5 
tion or to prohibit it from discharging the 
In the case of corporations for charitable f 
as hospitals, free schools and the like, the € 
jurisdiction to interfere with the visitorial p 
it finds a breach of trust ; but where there & 
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1i Kerr, Inj., 566; High. Inj, Chs. 249, 254; 9 Sim. 6 
XXI, XXI!  Spetling’s  Extraordi. ciple, 34 25:5 
mary Relief, Ch. AVI. See also Cluck High, y 
and Becker’= Reecivers of Corpora- — tions 
tion , 2nd Ed. and Joyce's Inj, pP- 
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trust the Conrt will interfere to see the trusts properly 
.performed notwithstanding that there may be a general 
or special visitor. A municipal corporation is con- 
sidered to hold a similar relation to the citizens and tax- 
payers within its boundaries as that held by a private 
corporation to its members: that is, it occupies the 
relation of a trustee. As agents and trustees, those for 
the time occupying municipal offices may be called to 
account in equity bv various actions and restrained by 
Injunction from all breachés of trust and abuses of 
power. In the case cited below’ the Court observed as 
follows - —** There can, I think, be no doubt that if the 
Port Trustees or any other corporation or public 
company in Bombay were to do or attempt to do any 
act in excess of their powers, as contained in the Charter 
or Legislative Act from which they derive their being, 
and such acts would be injurious to the rights of property 
of an individual, such individual would, on general 
principles, have a nght to the protection of this Court by 
Injyunction or other appropriate relief." Soa suit will lie 
at the instance of individual tax-pavers for an Injunction 
restraining a municipality from misapplving its funds,* 
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as also to restrain by Injunction a municipality from 
levying an illegal tax.' , 
But an injunction will not be granted when equally 
efficacious relief can be otherwise obtained. So in the 
undermentioned case* the Surat City Municipality served, 
under section 82 clause (3), of the Bombay District 
Municipal Act (III of 1901), a notice of demand upon 
the plaintiff for house-tax due by him. The plaintift 
instead of proceeding under section 86 of the Act institu- 
ted a suit in the Civil Court for an Injunction to restrain 
the Municipality from recovering the house-tax from 
him. The lower Courts rejected the claim on the ground 
that. as the plaintiff had omitted to appeal to a Magis- 
trate under section 8R6 of the Act, his suit was prema- 
ture. Meld. that section 86 was permissive merely, and 
that it did not make it incumbent in every case upon a 
party complaining of an illegal levy of a tax by a 
Municipality to appeal against the action of the Muni- 
cipality to a Magistrate before suing in a Civil Court. 
But Aeid, also (confirming the decree), that the Injunc- 
tion prayed for in this case could not be granted. By 
section 56 of the Specific Relef Act an _ Injunction 
cannot he granted, where efficacious relief can be obtained © 
by any other usual mode of proceeding. Section 86 of | = 3 
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1 The Serat City — v. 
Ochhavaram Jamnadas, 1. L. R., 2! 


levy taxes and dues. It is, however, | 





Bom.. 630, 635 (1896): in this case 
the injunction which had been granted 
by the rst Court was dissolved and 
the suit dismissed upon the grou^d 
only that ths tax was legally impo<el. 
In the earlier case of Hormasy Karset- 





submitted that Injunction is the pre = 
per remedy to prevent the col nic 
of an illegal tax (see Spelling's E 
ordinary Relief, § 644, and = 
tions pertaining to taxation is fully - 
dealt with)—at any he v bere 
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"Bombay Aet (III of 1901) gave a remedy to the plaintiff 
s but instead of resorting to it he filed this suit for 
Injunction. It was discretionary for a Court to grant an 
Injunction and that discretion must be exercised judicially 
with extreme caution and only in very clear cases. This 
Was not a case of that kind. 

A contract made by, or on behalf of, a corporation. 
or public company created for special purposes which is 
in excess of its powers cannot be specifically enforced, 
and therefore no Injunction can be issued in respect of 
the breach of such a contract.' 

With regard to the parties in an action against a 
corporation. the English rule is that, if there is a trust 
for publio purposes. or the act complained of affects the 
revenues of the corporation, the suit should be instituted 
by the Attorney-General at the instance of a relator or, 
if he declines to interfere, a certain number may file a 
bil on behalf of themselves and others making the 
Attorney-General defendant. If the trust be of a private 
nature the Attorney-General should not be a party.* 
In the case of public charities the Code of Civil 
Procedure provides for a suit at the instance of the 
Advocate-General or two or more persons interested in 
the trust, who have obtained his consent. In other 
eases, where there are numerous parties, one party may 
sue or defend on behalf of all in the same interest.* It 
has further been held that as an individual share-holder 
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is necessarily interested.’ An Injunction directed to ae 
corporation or public company is binding not only on . 
the corporation or company itself, but alsó on all 2 
members and officers of the corporation whose personal 
action it seeks to restrain.” — 
It has been held that delay in making an application 
to restrain a corporation from applying the corporate — 
funds to other purposes than the proper purposes of the — — 
Act is not material.* E 
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t Vaman v. Municipnisty o; Shola- Hef Act. E. 
pur, Il. L. R.. 22 Bom.. 646 (1897), P E. 
in which the plaintiff's suit was held * AtioeneyGenerai v. Easmimke, th 
not to fall within the prohibition of Ha.. 228 ; — —“ i 
clause (E) of =. 56 of the Specific Re- &c., of Plymoush, 1 W. R., (Eng-) 445. 
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CHAPTER VII. 
INJUNCTIONS IN CASES OF TORT. 
)$ & Torres. (4) Injanction. 
$ 4, Wao wav “CF AwD Be SURD § 66. PRINCIPLES UPON WHICH AN 
IS RESPECT OF Torts. Iwscwcriow WILL BE GRANT- _ 
§ «5 Rewpres te case or TosT: ep rw cases or Tort. 
fe) Damages. i 
§ 63. So far, the meaning of an Injunction as a form Torta. 
of relief, the principles upon which, and the practice ez 


according to which, it will be granted, together with the 
issue of Injunctions in the case of judicial proceedings, 
contract, transfer of property and trust, have been dealt 
with. There now remains for consideration only the. 
question of the grant of this relief in cases of tort. It — — Mr 
is not proposed, and it would indeed be beyond the scope = 
of this work, to deal in detail with the substantive law — 
of torts or (which would m effect amount to the asme er Se E 














an Injunction has been, ei my be, gaunt’ la sel z —— 
the threatened commission of a tort. In India the. =. po 


| general principles ponesi the — of this opm of re- E * — 
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cases of contract and tort do not purport to deal — 
all the instances in which an Injunction has been, or mays 
be, granted against a threatened breach of contract "2 


commission of tort. Such a 


matter would in fact, involve a complete discussion both = 
of the law of contract and tort together with a mere re 


petition of the fact that inj 


wherever there is a threatened breach of an obligation 
All that is really necessary is to — 


imposed by that law. 
ascertain first, 


lating to contract and tort there is an obligation, 
breach of which is threatened : : 
general principles regulating the grant of [Injunctive re- = 
lief permit of such remedy under the particular circum- 
Such instances as are given of cases 
in which an Injunction has been, or may be, issued are 
so given as illustrations merely of the practical working ~~ 
of those general principles which are the 


stances of the case. 


matter of this work. 


There is no codified substantive law of torts in India. - 


Such law must, therefore, 
and Indian case law and text- 
The position of the law of 


prudence has been described as follows:—The memb TS 
of a political society necessarilv | 


1! In. 1886 Sir Frederick Pollock 
completed a draft of a Civil Wrongs 
Bill for the Government of India which 
in certain places departs from the 
Existing English law and which will 
be found at p. 536 of his fourth edition 
of the Law of Torts. The draft 
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whether under the substantive law re- - 
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2nd ed. (1896) ; Ball’s Leading C 
on the Law of Torts: Innes’ Princ 
of the Law of Torts (1891); Unde rt ar 
Law of Torts,6th ed. (1894) ; Big -— | 
Elements of the Law of Torts; 2 Ales 
ander’s Indian Case-law on * Pe ri 
3rd ed. (1891); Collett's — pi 
the Law of Torts, 7th ed. | 
Text-books dealing with s 
hes of the law of miri. ir — 
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= m action of each other. The law determines what 

- amount of freedom of action each member may exercise. 
E The rights of each within the limits so determined to 
the unfettered enjoyment of the benefits of social life, 
| EM 30 far as they are enforceable by the State, are called his 
— — legal rights, and every other person in the community is 
- under a legal duty to respect those rights by so order- 
I his conduct as to abstain from causing a violation of 
a them. Every legal duty towards a person pre-supposes 









_ against any breach of the legal duty: or if the legal 
_ duty be violated, (2) to cause restitution to be made or 
_ compensation to be given to him. 
A tort or injury is a violation of present right. The 
E right involved in a tort is distinguished from that in a con- 
-—. tract by its being in actual enjovment at the time of the 
 *ommission of the tort, while that of a contract is the 
.— fight to the fulfilment of a promise made by some person. 
= . Further, contractual mghts are rights against determi- 
E- E. nate or known persons, while those with which torts are 
. concerned are styled rights as against indeterminate per- 
. sons, because it cannot be known beforehand who will 
E. violate them. It is a right im rem, whilst rights, aris- 
E ang out of contract. transfer of property or trust dealt 
mi m Chapter VI. are rights zn personam or rights of 
that nature. 

, Both tights may be violated, but in the case of a con- 
the violation is and must be by the other partv to 
| the contract, while in the case of a tort it may be by any 
membe of the community or class of the community. 
The ta = — torts forms a portion of private law which is 
foncerned with questions as between man and man as- 
tinguish ec v public law which is concerned with 

ns (1) be ten individuals and the COO DEEDES as 
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in criminal law, or (2) between the community and another * — 
community as in public international law. Law again, p 
whether public or private, consists of two portions, one 
of which, called substantive law, deals with mghts 
and the other called adjective law, with the methods by 
which substantive law is administered.’ Injunctions have 
only a place in private law. The law of torts forms a 
part of the substantive portion of private law. The law 
relating to Injunctions forms a part of the adjective por- | 
tion of private law or the law of procedure. 

A tort has been theoretically defined to be the unau- 
thorized prejudicial interference of some person by act 
or omission with a right in rem of another person: and 
the conduct which brings about the prejudicfal interfer- 
ence is said to be tortious.* Considered more practically 
and from the point of view of English jurisprudence, a 
tort is an act or omission giving mse, in virtue of the 
common law jurisdiction of the Courts, to a civil reme- 
dy. which is not an action of contract. It is commonly 


Ww 


said to be an actionable wrong independent of contract. 
Torts may constitute: (1) personal wrongs, viz., (a) — 
wrongs affecting the safety and freedom of the person, 
such as assault, false imprisonment and the like; (5) — 
wrongs affecting personal relations in the family, such | 
as seduction, enticing away of servants ; (c) wrongs affect- — 3 
ing reputation, such as slander and libel: (d) wrongs = E a 
affecting estate generally, such as deceit, slander of title, = 
malicious prosecution. (2) Wrongs to property., viz., (a) - 
trespass, (b) waste, (c) interference with rights — 
logous to property, such as private franchise, petente, - 
copyrights. (3) Wrongs to persons, estate and pre ae 
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1 Innes’ Principles of the Law * Pollosk on Tort, p. 4; see ab = 
Torts (1891) pp. 1—5. the fuller definition given in Un 
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T gemerally. such as (a) nuisance, (b) negligence, (c) breach of 

- absolute duties specially attached to the occupation of fixed 
property, to the ownership and custody of dangerous 
things, and to the exercise of certain public callings.’ 

§ 64. Generally speaking, every person who has "59 may Sie | 
been injured by the commission of a tort may maintain respect of 
an action therefor.” An Injunction, however, cannot be 
granted. where the applicant has no personal interest in 
the matter." The question, whether a right of action for 
4 tort is assignable so as to entitle an assignee to sue 
m his own name, is one which apparently has never been 
derided, though presumably, when the question arises, 
it will be held that the genera! rule is that it cannot be 
5 assigned.! As to the effect produced on liability for a - 
wrong by the death either of the persons wronged or 
the wrong-doer, the general rule expressed in the form 

of the maxim ‘‘actio personalis moritur. cum persona ` 

i$ that the right to sue and the liability to be sued for 
torts, ceases with the life of either party. But the 
tule does not apply where the tort consists of: (1) The 
appropriation by the defendant of specific property or its 
proceeds or value belonging to the plaintiff :* (2) an in- 

— Juy committed by the deceased within one year before 
his death ;* (3) or an injury which has occasioned pecuniary 


— — 85 o — 








— P Pollock on Torts, p. 7: to the * Clerk and Lindsell, op. cit, 46, 
A | damfication there given the tort of 49. 
5 Underhill, op. cit, 129 ; Pollock, 
op. cit, 55 Clerk and Lindsell, op. 
eH. St. 

id Phillips v. Homfray, 24 Ch. D.. 
430; Pollock, op. cit, 66, 66 ; Clerk, 
and Lindell, op. ct, 45, 46. 

? Act XII of 1855 ; Gokul Chandra 
v. Bask Begum, Mar., 244, which Ex 


tion is not now law: see ActX of = 
$ PTS 


1865. = 268; Act V of 1281, «. 89. 
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loss to the estate of a deceased committed within the «=i 
same time ;' (4) an injury causing the death of the 
deceased, if he or she leaves a wife, husband, parent or 
child.” Subsequently, to the passing of the last men 
tioned Act,* it was enacted by the Succession Act and 
the Probate and Administration Act’ that all demands 
and rights to prosecute or defend a proceeding, existing 
in favour of or against a person at the time of Ms 
decease, survive to and against his executors or admi- 
nistrators ; except causes of action for defamation, assault. 
or other personal injuries not causing the death of the 
party, and except also where, after the death of the 
partv, the relief sought could not be enjoyed, or 
granting it would be nugatory.’ 

As to the persons who may be sued, generally speak- 
ing, every person who commits a tort not arising out of 
the performance of a contract is liable to be sued.* Ne 
person can be sued for a tort arising out of the perform 
ance of a contract, who would be incapable of entenng 
into that contract. The Sovereign. however, cannot 
be sued: but this exemption is personal and does not 
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|! Id.; Haridas Ramdas xv. Ramdas (1896), 159. n 
Mathuradas. Y. L. R., 13 Bom. 677 © The suggested exception of fe 
(1889). depending apon fraud or malice eom E 

2 Act XIII of 1855; see Alexander, 
op. cit.. 275—278, and cases there 
cited. 

? Act X of 1565, <. 268. 

* Act V of 188], s. 89. 

s See as to the cffect of death, 
marriage or insolvency of parties on 
pending svits, Civ. Pr. Code, Ch. XXI; 
as to the effect of insolvency, see 
Underhill, op. c't., 131; Clerk and 
Lindsell, 36, 37; Civ. Pr. Code, s. 370. 
A cause of action arising out of a sta- 
tutory duty to the deceased survives 
| to his executors ; Peebles v. Oswald- 

twiste Urban District Council, 2 ©. B., 
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atend to public officers of State acting on behalf of the 


frown. The agent is responsible even though the act 
be directly ordered by the Crown. Nor can foreign 
@vereigns or ambassadors of foreign powers be sued.’ 
An Injunction cannot be granted to interfere with the 
publie duties of any department of the Government of 
India or the Local Government, or with the sovereign 














Las of a Foreign Government.*. When a suit was brought 


against the Secretary of State for India and others to 
mstram the defendants by Injunction from taking pos- 
sions of the plaintiff's property under colour of a certain 


"award made by the Special Collector and of the provi- 


Won of the City of Bombay Improvement Act (IV of 
1) it was held that in that suit and in the circumstances 
of that case no Injunction could be claimed against the 
Weemtary of State and that having regard to s. 424 
of the Civil Procedure Code the suit was not main- 
mabe against him in the absence of notice.” When 
@veral persons join in committing a tort. the general 
mie is that each is responsible for the injury sustained 
by their common act, the liability of the wrong-doer 
being, as a general rule, joint and several.’ Whoever 











—  etommrta a wrong is liable for it himself It is no excuse 
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— — that he was acting as an agent or servant on behalf and 
T ir the benefit of another. But that other may wel! be 
— alm liable; and in many cases a person is held answer- 





able for wrongs not — — by himself, as when 
er — OO A A AÓ- 


8 Cer and Lindeel!, 35 ; — Raja. $ ff. L- R- P- C., 44 (1869); bnt 
—— — I ace Kriíshum Mohan Hyssch v- Kuwyo 


under orders is no answer to a chimi 
for an Injunction; Collard w. War- 
shall (1892), i Ch, 575. 
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Remedies in 
- ease of tort. E. 
Bimitiód Or T TONER are —— tot the in- - 


jury by the grant of damages, and Injunctions to prevent = 
| the commission or continuance of the tort. i= 
(a) Damage. As in cases of breach of contract, the ordinary remedy — — 


in case of tort lies in damages. There is no fixed rule 









 -—R. 


for estimating damages in cases of injury to the person. = 
The damages m respect of injuries to property are to - 
be estimated upon the basis of being compensatory Wes - 
$ the deterioration in value caused by the wrongful act, = 
, and for all natural and necessary expenses incurred by 
TES reason of such act. Where any special damages have 


wr 


1 | naturally and in sequence resulted from the tort, they — 
ied = may be recovered but not otherwise, and the damages. 
— — . awarded must include prospective damages or the pro-  - 
E e = bable future injury resulting to the plaintiff from the — * 
NE x tort. The Court may consider circumstances of aggra- 
vation and mitigation. Damages in actions of tort 
e: founded upon contract must be estimated in the same. 
way as they are estimated in breach of contract? E. 
In addition to the remedy by action for damages in 
"^ respect of torts which have actually been committed, 
— — there is, in certain cases, an ancillary remedy by wa k 
— Injunction to prevent the commission of torts which a 
L3 — ee or antici — or in cases of continu 
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.1 See Clerk v. Lindsell, 58—90: 
. Pollock, 67—95 ; Underhill, 956—383; | — of Torts and the Measure o 
J Alexander, 4T, e seg. j = Damages ; Clerk and  Lindsell, o 
— ‘Underhill, 96—112; see also Alex- - kh . 7 8 EE 
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ofan obligation existing in favour of the applicant, whether 


expressly or by implication. 


>> 


The term ‘‘ obligation 


includes every duty enforceable by law, and, therefore, 






all those duties corresponding to rights in rem which are 
the subject-matter of the law of torts. Torts of all kinds 
may be restrained by Injunction. 


Theoretically it would 


seem that the Court has jurisdiction even to issue an In- 
junction against the threatened commission of such a 


personal tort as an assault. 


But whether it would ever 


exercise that power is another question, since the proper 


remedy of a person who is 


under apprehension of an 


assault is to apply under the criminal law to have the 
defendant bound over to keep the peace.’ 
Injunctions are rarely granted in the case of personal 


wrongs. 


Injunctions have, however, been issued against 


the publication of libel? and against slander of title. 
The most frequent instances of the exercise of Injunctive 
jurisdiction occur in the case of wrongs to property or to 


person and estate and property generally. 


And so Injunc- 


tions have been and are commonly granted against tres- 








! Aet Y of 1877, &. 54: as to tem- 
porary Injunctions, see ss. 492, 493. 
Cr. Pr. Code. If the decision in 
Darah Kear v. Gomti Kuur. I. L. R.. 
_ RAL, 449 (1900) which holds that 
— —- * temporary Injunction cannot be 
——.. EPmnted against an act of trespass 
Ec mesas that s. 493 does not apply to 
E eu ct infury in tort. it is submitted 
-~  ‘*® erroneous. See alan Clerk and 
— (oLmáein, S77, e£ seq.. ''the moment 
(o Fea nd there is à legal principle, that 
— Simson is about to suffer a serious 






pass,” waste,” disturbance of easements,’ infringements of 
patents.” copyright.” piracy of trade-mark,'" and nuisance."* 


v. Corporation of Southampton, 16 
Ch. D., 148 (1880). 

2 Act I of 1877, s. 3. 

s Clerk and Lindsell 678. t79 cf 
Act I of 1877, s. 56, cl. (1). 

9 See Act I of 1877, s. 55, ill. e; 
which shows that Injunctions may 
be granted in the case of wrongs vot 
injurious to property. 

& See ib., S. 54, ill. (o). 

6 See ib., ills. (I), (m). (>> 

*? See ib., s. 55, ill. (a). 

s See ib., s. 54, ill. (ub 

9 See b., ill. (r). 

O See ib., ill. (w) and Explisastion 
to that section. 

3: See b.. ills. (r), ^s), (f£). 

| 22 
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The question of the grant of Injunctions in the case ol. 
defamation, and in these latter cases of wrongs affecting i 
property, and to stay wrongful acts of a special -nature 
is dealt with in subsequent Chapters of this work. | 
Users $ 66. An Injunction will only be granted to prevent |. 


upon which an 
Injunction the breach of an obligation that is a duty enforceable by — 


will be granted 

incases of — ]aw. There must, therefore, be in the first place, a legal - 

right and an invasion or threatened invasion of that 

right. It is not, however, in every case of injury or — — 

~ threatened injury that the Court will interfere by 

Injunction. The Court must be satisfied that the injury — 

which is apprehended will be either continuous or — 

frequently repeated or serious. In particular, an Injunc- 

- tion will not be granted to prevent on the ground of 

nuisance an act of which it is not reasonably clear that 

it will be a nuisance. It is not, however, necessary — - 

that actual injury should have been suffered. When 

HE ORNA there is a practical certainty that substantial damage 
= | is imminent, the plaintiff may apply for an Injunction 

‘at once without waiting until it has actually happened? - 

uk. d In order to maintain an action at common law, actual 

* damage had to be made out; but it was not neces ; 

to show that in an action for an Injunction. It was = 
is sufficient to shew that what has been done is like ly 

. to produce — * Where an act threatening dang 

to a person's land is such that injury will inevitably 
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I ilo, a Court may grant a perpetual Injunctic 


O * Aet I of 1877, s. 54, 3, v. anite, case on appeal (1895), A. C. I5 i 
| p. 98. Clerk and Lindsell’s Torts, 684, 68 
9 Act I of 1877, s. 56, p (9). where it is poieni — 
* Clerk and Lindsell’s Torts, 679, 
. 680, 684, as to serious damage, v. 
x . ante, p. 104 and Boyson v. Deane, TL 
E E —— ok (1898). 
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Testraming the continuance of that act, even though no 
damage has actually occurred before institution of suit. 
And where actual injury has occurred subsequently to 
the filing of the plaint, the plaint may be amended so 
as to show the nature and extent of such injury.’ Thus 
in the case last cited, the plaintiff and defendants owned 
adjoining lands. Close to the boundary line the defen- 
dants dug a trench 110 feet long and 9 feet deep, the sides 
towards the bottom  sioping in the direction of the 
plaintiff's land. The plaintiff sued for a perpetual In- 
janetion restraining them from continuing to dig, for the 
est of filling up the excavation and for other relief. 
The defendants pleaded that they had a right to dig as 
they pleased on their own land, and, that as the plaint 
did not allege any injury, it disclosed no cause of action. 
The first Court held that no cause of action accrued 
unt] damage had actually occurred, and_ therefore 
demissed the suit. Upon appeal to the High Court 
the learned Judges, in dealing with an order “of remand 
which had been made, observed as follows :— 

“If the Munsiff was right in holding that actuai 
injury would alone give a cause of action, then he was 
nght in dismissing the suit, because anything that 
happened subsequent to the institution of the suit could 

not supply à cause of action which did not exist before. 

— In our opinion he was wrong in his view of the law. A 

| ‘Mit for Injunction may be a suit for preventive relies, 
* = and. under section 54 of the Speci 
| petüai ted to preve 
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must show that a violation will be the inevitable result.” 


would be so injured that an action for —— would. 


. The facts of that case had, it is true, no analogy tor 
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invade the plaintiff’s right to, or enjoyment of, property,-. — 
the Court mav grant a perpetual Injunction in certain = 


specified. cases. Illustration (r) attached to the same — 


—f 
— 
— 


“section indicates a case in which an Injunction may be = 





sued for to restrain a defendant from doing an act whit TE 
threatens injury to the plaintiff's property, although no 
such injury had actually ensued. In the case of Pattison 
v. Gilford' the Master of the Rolls, speaking of the  — 
principles upon which a Court of Equity interferes when - 
an Injunction is asked for, says: ‘I take it that, in È- —- 
order to obtain an Injunction, a plaintiff who complains, . 
not that an act is an actual violation of his right, but T 
that a threatened or intended act, if carried into effect, — 
wil be a violation of the right, must show that such 
wil be an inevitable result. It will not do to saya | 
violation of the right may be the result; the plaintiff - 
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And then he proceeds to cite a case decided by Lord = 
Tottenham. and another case in which the Lord > 
Chancellor says: ‘I consider this Court has jurisdiction . 
by Injunction to protect property from an act threaten- - 
ed, which, if completed, would give a right of action. $ 
by no means say that in every such case an Injunction | 
may be demanded as of right, but if the partv Rig 
is free from blame and promptly applies for relief, 
shows that by the threatened wrong his prope 
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be no adequate redress, an Injunction will be ranted 


present case, but still the Master of the Rolls Wa: 
dealing with the principle upon which relief is giv 








= against a threatened wrong, and the case is, we think 





, e 

* 

i F A — * i 

-" ay " í : j a ga * li 
P 3 " ANM Nn a , j . 
* ae > Air zis Jet i s F > 
P - ¢ A - 4 * - t at ë wg orm * — b. ts ‘ i * e : 
3 ) i > F s by * pa Y < "- "T ote h é x 
v X. Au 











CS 
CENTRAL m 


. INJUNCTIONS IN CASES OF TORT. S41 























2 in authority that such a suit will lie when the threatened 
| tis of such a character that it must inevitably result in 
- mjary—inevitably i in the sense in which the Master of the 
. Rolls says he uses the word, that is to say, not in the sense 
_ of there being no possibility the other way, because Courts 
of Justice must always act upon the theory of very 
grat probability being sufficient, but in the sense that 
there must be such a great probability, that, in the view 
—9f ordinary men, using ordinary sense, the injury would 
- follow. The Munsiff was, therefore, we consider, wrong 
_ in holding that, as a matter of law, actual injury before 
- suit must i in every case be alleged and proved in order 
_ to maintain the suit, and that it is sufficient, if it is 
E that the result of the act complained of must 
_ inevitably, in the sense we have stated, flow from it. 
. Whether the case is one in which an Injunction or any 
: D other relief should be granted, or what precise form the 

Injunction shouid take are questions which the Courts, 
| . dealing with the facts, must decide with reference to the 
- Provisions of sections 53 and 54 of the Specific Relief Act. 
per be that the plaintiff is not entitled to the relief 
‘Which she claims or to relief in the particular form in 
E hic she claimed it, but that would not make 
out unmaintainable. Now, no better proof of the 
le consequence of an alleged act can be given 
^ that the contemplated injury had actually occurred, 

we think, it is quite competent for the plaintiff 
^ this case to give evidence of that injury, although 1t 
Ma oot occurred prior to the institution of the suit, 
andl | | Eno purpose, and in order to give due notice to 
ec nts of the fact, which it is intended to prove, 


| t might properly be amended.''' | 
=z sink Cal. 263—265 (1896), v. ante, p. 101 — 
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Assuming that there has been an invasion or threaten- ^ 
ed invasion of a legal right involving aubstantial damage, 4 à 
the applicant for an Injunction must have a personal in 
terest in the matter.’ Further, he must not have ac- 
quiesced in the wrong complained of. The Court will — 
consider whether the plaintiff by his acquiescence in the | 
defendant's conduct has caused him to alter his posit- 
tion. A person should complain without delay before 
expenditure has been accrued and the defendant's posi- 
tion has been altered. But, as there can be no acquies- 
cence without knowledge, mere lapse of time between 
the defendant's commencing to incur the expenditure 
and the application for an Injunction will be immaterial  — 
if the plaintiff did not become aware of the expenditure — 
until after it was completed. Acquiescence, moreover, 
Seems to be regarded as the subject of degree, it being 
said that a less degree of acquiescence will justify the re- 
fusal of an interlocutory Injunction than will justify 
the refusal of an Injunction at or after the hearing” As 
a general rule, mere delay, not causing the defen- 
dant to alter his position, even though the plaintiff may 
have been perfectly aware of the infringement of his  — 
rights, is no ground for refusing an Injunction, unless it is so — — 
long as to bring the case within the statute of limitation.* — 

The conduct of the applicant or his agents must not - » 
have been such as to disentitle him to the assistance — | 
= the Court? And an Injunction will not be granted ° — 
equally efficacious relief can certainly be obtained by any 
other usual mode of proceeding, except in case of breach 
of trust. The Court will consider the —— of the — 
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1 Act I of 1877 s. 56, cl. (k). * Ib., v. ante, p. 118. 
9 Ib., cl. (A). 5 Act I of 1877, — — 
* Clerk and Lindsell, op. cit, 682 ante, p. 125. 
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-balance of convenience,’ and in the exercise of the wide 
—— Aseretion with which it is vested. the whole of the circum- 
“stances of the particular case.* Under the provisions 

_ of the Specific Relief Act? when the defendant invades or 
: a threatens to invade the plaintiff's right to, or enjoyment 
S & of, property," the Court may grant a perpetual Injunc- 
— tion in the following cases, namely :—(a) Where the de- 
As -fendant i| trustee of the property for the plaintiff; (5) 
Eten there exists no standard for ascertaining the da- 
mage caused orlikely to be caused ; (c) where pecuniary 
compensation would not afford adequate relief ; (d) where 
_ itis probable that pecuniary compensation cannot be got; 
—and (e) where the. Injunction is necessary to prevent a 
_ multiplicity of judicial proceedings. ^ So an Injunction 
- mill be granted to restrain a bare trespass, if the Court 
38 satisfied that it will, unless restrained, be frequently 
Biepeated ; the ground upon which relief is given being to 
ay Prevent the plaintiff being put to the trouble and 
. inconvenience of having to bring successive actions from 
time to time to recover a series of small damages.* 
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— and Lindell, op. cif.. 651 ; though it is quite clear that it has 
E — p 124. jurisdiction to restrain acts not in- 
- 9 See generally as to the principles jurious to property. See s. 55, ill. 
which an Injunction will be (e), and as to libe! the following Chap- 
(Ch, II ante). So the in- ter. 
of third persons must be in 9 +. ant. Ch. Il, for a commen- 
(cates considered < as for instance, tary on these rules and as to clause 
* the granting of zn Injunction (hb) see also Sri Sadagapa v. Sri- 
mahant, I. L. R., 22 Mad., 193 (1898). 
9 Clerk and Lindsell, op. cit, 679. 
Illus. (p) and (g) of Act I of 1877, s. 54, 
are both examples of cl. (e) of that 
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The Injunction which will be granted may be tempo- 7 | 


rary’ or perpetual. In eith 


if necessary, be in a mandatory form.* 
grant damages either in substitution for, or in addition — 


to, an Injunction. There 
require it.* It is doubtful 
have jurisdiction to award 
junction where the injury 


threatened only, but apparently the inclination of the 28 
Court is in the direction of holding that it has not." 


Limitation. Suits for compensation fo 


are governed by article 36 of that Act, under which the 


= period is two years. Torts 


as well as suits for compensation for wrongful distress * | 


or seizure of property are 
rule (arts. 19—27). Most 


able and immoveable property are governed by the three - 


years’ rule (arts. 37—41, 


governs suits for compensation for injury caused by an. 
Injunction wrongfully obtained (art. 42). 
the period in the case of all suits by the Government. As 





already explained, laches 





restrain the doing any acts under the 
e of right. Collett’s Specific 
Relief Act, 312, 313. 

Civ. Pr. Code, ss. 492-493 ; Act I 
of 1877, s. 53. A case of substantial 
damage must be made ont: Shepherd 
wv. Trustees of Port of Bombay, I. L. R., 
— Bom., 145 (1876). 

Sa ate ES 9 Act I of 1877, ss. 52, 53. 

t Ari p — * y ante, p. 131 The granting b- 

A - an order in effect mandatory is 
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the grant of an interlocutory Injunction. 
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er case the Injunction may, 
The Court may E | 





may be a combination of — 
where the circumstances — — 
whether the English Courts — 





damages in lieu of an In- 
is not yet committed, but — 

























r torts not specially provided — 


to the person or reputation 


governed by the one year’s 
instances of torts to move- — 


48, 49). A similar period . 


Sixty years is 
may affect the question of 


No specifie 


ll 
we i 
5 





is — very — to 
to on an interlocutory “ies 
Shepherd v. Trustees of Port of 
bay, I. L. R, 1 Bom., 145 (1876). 

* The Land Mortgage Bank of India 
v. Ahmedbhoy Habibbhoy, I. LR. S 
Bom., 77, 91 (1883) ; v. ante, p. 149 
aS to damages in MY 
Fritz v. Hobson, 14 Ch. D., ‘Ch, 28 

5 Martin v. Price, 1894, 1 Ch, 2 
Clerk. and — = — 
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lis made in the schedule of the Limitation Act for 
s En a perpetual Injunction.’ aud the period of six 

"under article 120 will be applicable to such a suit.” 
> eel however, of laches being applicable to suits 
r Injunctions. the Courts may in the exercise of their 
discretion decline to make a decree, even if a much lesser 


e than six years has elapsed.“ 


plaintiff might have sued for posses- 
sion and so obtained equally efficacious 
relief. the exceptional form of relief 
by Injunction bad been legally re- 
fused to him. 

* See Mitra'* Limitation Act. 764- 
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CHAPTER VIII. 


INJUNCTIONS IN CASES OF DEFAMATION, MALICIOUS 
WORDS AND SLANDER OF TITLE. 


$ 67. PERSONAL INJURIES. $ 69. MaLiciors WORDS AND ain 
$ 68. DEFAMATION: SLANDER OF TITLE. 

(i) Libel; ¢ 70. INJUNCTIONS IN CASES OF 

(i) Slander. DEzFAMATION, Maticrovs Worps 


AND SLANDER OF TITLE. 


$67. Personal wrongs are such as affect the safety and 
freedom of the person ; personal relations in the family; — 
wrongs affecting reputation: and wrongs affecting estate 
generally, such as, amongst others, malicious words and 
slander of title. As already observed? torts of all kinds 
including therein personal wrongs, may be restrained by 
Injunction. So theoretically the Court has jurisdiction 


‘to restrain so personal a wrong as an assault, though 


whether it will exercise that jurisdiction is more than ~ 
doubtful. In other words though the jurisdiction exists 
in the case of all torts, that jurisdiction may not in fact — 


be exercised owing to the peculiar character of, and cir- —— 
cumstances attending certain forms of tort. It may be — — 


that the wrong is of too slight a character, or is remedi- —— 
able by damages, or equally efficacious relief may be ob- 
tainable otherwise than by Injunction. Though, as a E- 
matter of fact, Injunctions in the case of personal wrongs | = 
have been generally confined to cases of defamation, . 
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‘malicious words and slander of title, the jurisdiction 

D ists, and may be exercised in other cases. 

Kg 68. The right of each man to the unimpaired pos- Defamation. 
-session of his reputation and good name is a legal right. 

ra ismuch as reputation depends upon opinion, and 
| pi "on in the main on the communication of thought 
and information from one man to another. he who directly 
communicates to the mind of another matter untrue and 
Tikely in the natural course of things substantially to 
disparage the reputation of a third person is, on the face 
“of it. guilty of a legal wrong for which the remedy 1s an 
action of defamation for damages, and if the circum- 

p justify it, an Injunction.’ Defamation may be 

mbodied either in writing or in some other permanent » 
* in which case it is called libel, or it may be other- 

wis published in some fugitive manner, when the tort 

e nmitted is slander. 

E p is a false defamatory and malicious writing, (i) Libel. 
pietu e, or the like tending to injure the reputation of 

ier.” Libels are generally in writing or printing, bnt 

is is not necessary; the defamatory matter may be 

E ES in some other form. For instance, a statue, à 

meme, an effigy, chalk marks ona wall, signs or 

| may constitute a libel. A libel is of itself an 

age ment of a right, and no actual damage need be 

I dn order to sustain an action. The defendant, E 
| oves ever? may plead justification, that is, the truth of 
the libel, » because the law will not permit a man to . z^ 
"Over -— in respect of an injury to character — 

| Líndsell's Torts, 473. public hatred, or to prejudice his —— — 


“on Torts, 135; any- private character or it of to "or eee 
m cause him to be feared or avoided ; — 1 


- td.» 137. 
5 Monson v. Tussauds, 


Anar I Q. B., 692. 












(ii) Slander. 
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which he either does not, or ought not to, possess; and’ 
he may also plead privilege and will be protected there- , 
by in the absence of malice.' . An action of libel will lie 
at the suit of an incorporated trading company in 
respect of a libel calculated to injure its reputation 
in the way of its business without proof of special 
damage.* 

Slander is a false defamatory and malicious verbal 
statement tending to injure the reputation of another.' 
Slander, unhke libel, is not of itself according to English 
law an infringement of a right unless damage ensues, either 
actually or presumptively. Damage will he presumed 
where the slander tmputes a criminal offence punishable 
by imprisonment ; unfitness for society ; or misconduct 
in, or want of some necessary qualification for, the plain- 
tiffs profession or trade or office of profit, or some con- 
duct which might cause him to be deprived of an office of 
honour.* Upon the question whether the rule of 
English law which requires proof of special damage to 
sustain an action for slander except in special cases, is 
applicable in this country there is stil! a conflict of 
authority. ^ The distinction which has been drawn be- 
tween written and verbal defamation has been condemned 
by many Judges and authorities of eminence both in 





| See Alexander on Torts, 247 — ? Underhill, op. cit., 135. Slander 
262. As to the issue of interlocutory may also be communicated by other 
Injunetions where privilegeis pleaded, sounds than words, as by hissing 
see Quartz Hill, dc. Mining Co. v. (Gregory v. Brunswick, 6 M. & G. 
Beall, 20 Ch. D., 507 ; Societe &c., de 959) or by gestures (Gutsole v. Mathers, 
Claces v. Tilgh man's, &c., Co., 25 Ch. l M. & W., 501). 


D., Y ; Poulet y. Chatto (1887), W. N.» * Underhill, op. cit, 135, 152. 

192, and where justification is plead- 5 See Alexander on Torts, pp ` 
ed, Bonnard v. Perryman, 1891, 2 Ch., 263—265, and cases there cited — 
269 ; v. post. The Full Bench decision cited in the 


* South Hetton Coal Company, Ld. next note does not settle this question 
v. North-Eastern News Association, as the language in that case was held- 
Limited (1894), 1 Q. B., 133. not to be defumatory. 








INJUNCIIONS IN CASKS OF DEFAMATION. 349 


= "England and this country.' It has however now been 
-settled by the Calcutta High Court that abusive and 
insulting language not amounting to defamation is not 
actionable.* 
$ 69. “ Words cannot of themselves amount to a 
direct infringement of any right except that of reputation 
and cannot, therefore, apart from consequences, give a 
cause of action except when they are defamatory of the 
person complaining. Thev may, however, be the cause 
of damage to a man in the conduct of his affairs. and such 
damage may amount to a lezal wrong. If property of any 
kind is for sale, and any one, without lawful motive, comes 
forward and falsely alleges that any incumbrances, charges 
or liabilities exs:t with respect to it, or otherwise impeaches 
orcuts down the right or capacity of the vendor to 
make a good conveyance, and in consequence the bargain 
goes off. an action lies, which is commonly known under 
the name of ‘slander of title. This is not properly an 
action for words spoken or for libe! written or published, 
— — but an action on the case for special damage sustained 
by reason of the speaking or publication of the slander 
> of the plaintiff's title.""* So it may be slander of 











infringement of a patent or copyright, or to set up a 
— false claim of lien, ^ or analogously to disparage the 
— Quality of a man's goods and thereby prevent their 
- sale* 
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= © Western Counties Manure Co. v. 
Lawes Chemical Manure Co., L. R., 
9 Ex., 218; thia principle seems to be 
assumed in White v. Mellin (1895), 
A. C., 154, though upon another 
ground doubts ere in that case throws 
upon the abovementioned decision ; 
Clerk and Lindsell’s em. t eu. SAT. 
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Other false and malicious statements causing damages — 
may also be actionable. So where a plaintiff lost her — 
marriage through the defendant falsely and maliciously 
alleging that she was already married, the — 
was held to have a good cause of action ;' as was also 
the case where the plaintiff, a shop-keeper, lost custom- - == 
ers through a false and malicious allegation that his wife — 
who assisted in the business, had misconducted herself ET 
on the premises. The effect of the authorities seems to 
be that a wrong is committed, and a corresponding” 
remedy is given whenever false statements maliciously — 
















made produce as a natural — damage which ~~ 

is capable of legal estimation. Actions of this kind have - = 

in modern times generally arisen as between rival — 

ders, in cases in which a dealer in a particular commodity — 

has published a statement disparaging the quality of his — 

* pus rival's goods. In such cases an action will lie, if the state- - = 
— ment is false, malicious and followed by damage. But - 
== when the only disparagement consists in the defendants - 
= vaunting the superiority of his own goods, it has been 
"Ee ud _ doubted whether the action will lie, it being undesirable 
—. to turn the Courts into a machinery for advertising rival 
— *93 An ^ productions by obtaining a judicial determination which 
tre the two was the better.' B 
$70. The Court of Chancery had formerly no power 
oto grant Injunctions, except in cases where e 
—— injury either actual or prospective to propert — in 
D "T EE could therefore not have been had unde er the 
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of dela- 
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(to restrain — not be restrained the less becau 
Ex ` Shepherd v. Bateman, 1 Sid., 79. Mellin (1895), A. ve - 
= * Riding v. Smith, 1 Ex. D, 9. — — 

© Clerk Lg aon el Torts, 547. P. & Ju, 253. 
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ER happened also to be libellous.' Prior to the Common 
* Law Procedure Act, 1851, neither Courts of Law nor 
— "Courts of Equity could issue Injunctions in cases of 
-— libel: not Courts of Equity, because cases of libel could 
— not come before them; not Courts of Law because prior 
— to 1854 they could not issue Injunctions at all. 
— The Common Law Procedure Act conferred on Courts 
E. of Common Law the power, if a fit case should arise, to 
= grant Injunctions at any stage of a cause in all personal 
— actions of contract or tort, with no limitation as to de- 
— famation. This power was by the Judicature Act, 1873, 
5 conferred upon the Chancery Division of the High Court, 
.Tepreenting the old Courts of Equity. Nevertheless, 
> __ although the power had existed since 1854, there is no 
dime instance of its exercise until 1878. About the 
same time the Chancery Division began, and it has since 
"continued to assert the jurisdiction of granting Injunctions 
on the interlocutory application of one of the parties 
— to an action for libel. But that jurisdiction is now well 
_ established, and the Courts have jurisdiction to restrain 
E Injunction and even by an interlocutory Injunction 
the publication of a libel.? 
A - Similarly in India, prior to the passing of the Specific 
Ber Act, it was held by the Bombay High Court that 
| E wil be granted to restrain the publication 
"i libel, and that an individual is not entitled to protec- 
on by way of Injunction against the act of a corporation, 












































—— Knott, to are those made in — — 
E, 10 Ch. App. 142 (1875); Kerr, of confidential relations, such as the 
m 2,502: the Court of Chan- publication of documents by solicitors, 
ore the Judicature Act had agents, clerks, &c; Shepherd v. The 
> intervene by ‘Injunction, Trustees of the Port of Bombay, I. L. 
R.. 1 Bom., 140 (1876). 

. 2 Bonnard vw. Perryman CABS) 2 
Ch., 269, 283; Monson ' v. L 
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though in excess of their powers, which affects tha* 
individual's character and reputation, whether private, — 
professional or commercial. which he could not have been — - 
entitled to. had the act complained of been committed by 
an individual defendant on the ground that the act in 
question was one which the corporation had no power to 
do under the instrument of incorporation." Now, how- 
ever, ander the Specific Relief Act, 1877, the Court may — 
grant an Injunction to restrain the publication of a libel = 
even though it may be shown not to be injurious to the 
complainant's property.“ — 
[t has, however, been held in England that the juris- — 
diction to restrain libel is discretionary, and an interlo-_ = 


— 
y am — 
= E 


cuïtory Injunction ought not to be granted except in the 22 


clearest cases—-in cases in which, if a jury did not find the 3 
matter complained of to be libellous, the Court would ` 
set aside the verdict as unreasonab!e. And so an inter- | b 
locutorv Injunction was refused where the defendant - 
swore that he would be able to justify the libel and the | 
Court was not satisfied that he might not be able to do - 
so: * and where’ the Court was not satisfied upon — 
affidavits that the defendant had not consented to the 
publication of the libel.* 

The reasons assigned for the sparing exercise of tl 
3nxisdiotion are twofold, viz. (1) :—Until it is clear tha 
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eS. —— 

i Shepherd v. The Trustees of the ® Bonnard v. Perryman — 
Port of Bombay. I, L. R.. 1 Bom., Ch., 269[approving Coulson v. Coutso 
132 (1876); see also sb., at p. 477. 3 Times L. R., 846; — 

e Act I of 1877, s. 55. ill. (e). lard v. Marshall (1892), I Ts 
This illustration and ill. (f) should 
strictly have been placed under s. 54. 
. The ee ee 
! These 
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-an alleged libel is untrue. it is not clear that any right at 
all had been infringed : and the importance of having free 
speech unfettered is a strong reason in cases of libe! for 
dealing most cautiously and warily with the granting of 
interlocutory Injunctions. The right of free speech is 
‘ome which it is for the public interest that individuals 
: should possess, and indeed that they should exercise 
— mthout impediment so long as no wrongful act is 
done: and, unless an alleged libel is untrue, there is no 
"rong committed; but, on the contrary, often a very 
“wholesome act is performed in the publication and re- 
petition of an alleged libel. (2) Because the questions 
of libel or no libel, and of the validity of a justification, if 
- pleaded, are matters to be determined by the verdict of a 
jury" Libel or no libel has in England since Fox's Act. 
— Whether in civil or criminal cases, been always regarded 
— as essentially a question for the jury. Though that Act 
pm oly applied to indictments and informations for libel, 
Practice under that Act had been followed in civil 
. actions for libel, that the question of libel or no libel was 
for the jury. It was for the jurr and not for the 
. Court to construe the document and to say whether it 
Wasa libel or not. To justify the Court in granting an 
— Injunction it must come to a decision upon 
_ the question of libel or no libel before the jury decided 
z xm E ener it was a libel or not. Therefore the jurisdiction 
— Bof a delicate nature.” 
 ltisclear that the second of the abovementioned 
(grada in restraint of the issue of interlocutory  In- 
ge ois in cases of libel has no force in this country. 
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?" JIb.. p- 285, per Kay, L. J. 
| * Monson v. Tussauds, Limited 
(1894). 1 Q. B., 693, 696. per Lopes. 
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where there is no jurv in civil cases. "The first of these. E 
grounds, moreover, is intimately connected with the E 
second, in that in England the limits assignable to osi" 
dom of speech are those which have been laid down E ; 
from time to time by juries, in cases which have come — — 
before them. The exception aiso to the general rule has | 


-Ji 
— 
— 





again in view the anticipated verdict of a jurv. There 
does not therefore appear to be in this country so much, | 
if any, reason for the limited exercise of the jurisdiction = 
In the case of every application for a temporary — <a 
tion the Court has no doubt to act with caution. but it = 
is submitted that there is no ground in reason why the — 
Courts should be more cautious in restraining the — 
commission of an alleged libel than im restraining any - 
other alleged tort. And this ts the more so, — 
as a tort to reputation is of as grave, if not of a graver, - 
character than torts to property only, which in a large - 
number of cases are remediable bv money-compensation. 
^ The Court wi!l when necessary issue a mandatory € 3 
tion ordering the defamatory statements to be given up 2 
and destroyed.’ | 
Where a defendant objected that in the publication did 
an alleged libel he was merely acting as Secretary to 1e 
Committee of a certain trade-union and therefore that 
Injunction ought to go against him, it was held to be 
that, if the plaintiffs had in other respects made out their- 
case, the circumstance that the defendant was acting 
under the orders of others was no defence, as he was not 
on that account less responsible for his own ongtu! 
acts.” 
With regard to slander the Courts have juri SrA 
wherever such slander is actionable., to restrain 
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: petition. Inasmuch however as abusive and insulting 

language not amounting to defamation is not actionable,' 
no Injunction can issue im such a case. The Court has 
jurisdiction also to restrain slander of title or malicious 
statements, which are in the nature of slander of title. It 
3 may thus restrain a person from making slanderous state- 
ments calculated to injure another man in his business, 
and though the jurisdiction extends to oral as well as 
wntten statements, great caution, it has been said, 
should be required as respects oral statements.* 

The Court has power to restrain by Injunction on in- 
lerloeutory motion the publication of placards and circu- 
lars containing statements injurious to trade. where the 
Court is satisfied upon the facts and evidence before it 
that such Statements are false.’ 

If a statement complained of is a false and malicious 
statement about a plaintiff's goods to the disparagement 
of them. and, if that statement has caused injury to the 
plaintiff. an action for an Injunction will lie.* But there 
is no rule of equity under which it may be said generally 
that the Court will restrain every publication of a false 
Statement. And where special damage is the gist of a 
_ tert such damage must be alleged and found whether the 
action be for damages or an Injunction, otherwise a tort 
m E . iu the eye of the law would not be disclosed, and therefore 


— _ the case would not be one for an Injunction.” 

E ENS o n EES ge ——— Pa 
E tions were  satià&üed and the deci- 
lur s sion of the Appeal Court was re- 
a * Marshall (1892), 1 versed by the House of Lords. A- 
— C. (1895). 154. v. ante. 

Mellin v- White (1994). 2 Ch.. Š Mellin xv. White. X. €. (1895). 
Eoo 154. —— 162, 163. 

























CHAPTER IX, 


[NJUNCTIONS AGAINST TRESPASS AND WASTE. 





.$ 71. Trespass. § 77. TRESPASS AND WASTE BY 
§ 72. INJUNCTIONS AGAINST CO-SHARERS: 
TRESPASS. (1) Co-sharers ; 
§ 73. WHO MAY SUE AND BE (ii) Waste and trespass by co- 
SUED IN RESPECT OF TRESPASS. sharers : 
§ 74. WASTE. (a) Joint user, 
3 § 75. INJUNCTIONS AGAINST (6) Abuse of joint property; 
WASTE. (iii) Remedies in respect of the 
§ 76. Agatysr WHOM SUCH Iy- abuse of joint property: 
i JUNCTIONS WILL BE GRANTED: (a) Partition, 
T (i) Tenants for life, or years, or (b) Declaration of right, ^ 
in tail ; (c) Decree for joint posses- 
Tage (ii) Hindu female heirs ; sion. 
* (ii) Landlord and tenant: (d) Injunction ; wt 
(a) Agricultural leases. Waste (iv) Principles upon which am 
in respect of— Injunction is granted ia 
" (i) Buildings, the case of co-sharers : — 
| (ii) Excavations, 1 (a) Cultivation, B- y 
i i l (iii) Trees, (6) Buildings, P 
EL Xx (iv) Cultivation. (c) Excavations. E — 
— (b) Non-agricultural leases ; $ 785. Persons FOR wHOM I5- 2 
ELI AE (iv) Dependent talookdar ; JUNOTIONS AGAINST waste 


(v) Mortgagor aud Mortgageo ; 
ade: Vendor, purchaser and others. 





Cr Te) this be to the peel 
case of assault or false imprisonment), to chattels ( 
. the case of every direct forcible injury or act, di 
De pumemion of goods without the 
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definite portion of the soil by a person intending to 
*njoy it as owner. As to what invasion of possession 
amounts to a trespass it is said that every unwarrant- 
able entry on another’s soil is a trespass, by breaking his 
door. the words of the old writ of trespass commanding 
the defendant to show cause quare clausum querentis 
rept. In order to maintain an action of trespass the 
Paintifi must be in the possession of the land ; for it is 
aninjury to possession rather than to title. Possession 
may be either without, or with title. A party claiming 
have possession without title must, in order to give 
lim what the law understands by possession, and to 
enable him to bring an action of trespass, show that he 
has a de facts possession, that is to say, actual physical 
*Pprehension of the particular portion of the soil, to the 
substantia! exclusion of all other persons from participat- 
ng 1: the enjoyment of it.' 
possession is good against all the world except 
the real owner, and is protected both by the Civi!l® and 
Criminal Law.* Possession is also prim't facie proof of 
Ownership, since men generally own the property which 
they possess * Where a person is in possession of land, 
the onus lies upon the prim facie trespasser to show that 
be is entitled to enter. The possession of land suffices 
© maintain an action of trespass against any person 
? Srongfully entering upon it; and, if two persons are in 
— Possession of land, each asserting his title to it, then the 
— who has the title to it is to be considered in actual 
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material See Smiths Leading 
Cases, Notes to Armory v. Delamirie. 

9 Cr. Pr. Code, Ch. XII: Penal 
(Code, ss. lo4, 158. 

* Evidence Act, s. 110. 

9 Asher v. Whitlock. L. R.. 1 Q. E., I. 
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possession, and the other person isa mete — The x 
possession of a person, who having title to the land has 3 
x entered, continnes in him, until he has been dispossessed, — 
that is to say, until some other person has acquired a di = 
facto possession. His possession differs from that ofa 
person, who has no title, in this, that it need not je 
exclusive. Even in the case of wrongful user, his s 
title will give him the constructive possession. And this. : 
constructive continuity of possession will prevent mere 
non-user from being construed as an abandonment.’ | 
Jomt tenants or tenants-in-common, can only sue one 
another in trespass for acts done by one inconsistent 
with the rights of the other, as in the case of the de- 
struction of —— injuries to party-walls, carrying. f 
of the soil. or expu!sion of the plaintiff from his occupation” 
A person who has been dispossessed may sue to re ver 
possession, and for damages and mense profits, and 
Injunction; and a person in possession whose right has 
been infringed by a trespass may sue for damages and for | 
an Injunction restraining the commission of s — 
epe E. 
& 72. The granting of Injunctions against the "om- 
mission d trespass seems to have grown out of the j juris 
diction in cases of waste, to which the relief was forme ler! 
confined. Privity of title being the essential ground. 
the interference in restraint of waste, it was not int il 
J comparatively recent period that the rule was rel; ed 
admit of the relief against a naked trespass, unaccompani 
with privity of title. The jurisdiction is, howe no 
well established, although it is still cpa 
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being confined to cases where from the peculiar nature of 
the property affected b v the trespass, or from its frequent 
: D repetition, the injury sustained cannot be remedied by 
E  anaction for damages. The foundation of the jurisdic- 
~ "tion rests in the probability of irreparable injury. the inade- 
—quacv of precuniary compensation and the prevention of a 
= - multiplicity of suits, and where facts are not shown to 
E. bring the case within these conditions. the relief will be 
— mfused.! 
EN Prior to the Judicature Act the decisions relating to 
c Injunctions in case of trespass were classified under two 
— — heads:—( D where the defendant was in possession ; (2) 
E. where the plaintiff was in possession. And the second 
i a head was subdivided into the cases—(a) of pure trespass 
_ where the defendant was an absolute stranger, and (b) 
* - where the defendant claimed under colour of right. 
E. Inasmuch as, without possession, actual or construc- 
. tive, a person cannot bring trespass, the first of the above 
— heads of cases (sometimes discussed along with cases of 
. trespase), in which the plaintiff is out of possession and 
. Seeks an Injunction to restrain acts by the person in pos- 
— session, who claims by title adversely to him, should be ex- 
Hs > led. The defendant being in possession and the plain- 
if seeking to eject him, the sole question L between them 


| PEG. 1f — illustrat- feelings and views of thc persons 

* *. 5& of the Specific Relief Act, aggrieved. “Mooney V- Cooled , 
x5 we ib, s. 708 [where land 30 Ark., 640 (Amor-)} Upon the 
Pas: 








principle enacted by cL (d) of s. 5t, 
the insolvency of the trespasser 
affords additional ground for inter- 
ference, since his inability to respond 
in damages renders the remedy at 
law ineffectual. J6., s. 37927. Stew- 
art v. Chew, 3 Bland., 440 (Amer.> 
| 3 See judgment of Kindersley. 
IU Hn Lowndes v. Bettie, 3% L. 

J. Ch., 451. ! 
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is as to the title to the land. If this be in the plaintiff, the T 
defendant is a mere trespasser. Such ordinary eject- — 
ment cases are distinguishable from those coming under 
the second of the above heads, where the injury is a tres- 
pass or forcible invasion of plaintiff s possession of bis 
property. 
In cases where the relief sought is eJectment. Courts Ni 
in India may clearly by means of an Injunction secure — 
the property from damage during litigation. At the 
same time care must be taken lest by interfering with the 
ordinary rights of owership the mere institution of a 





suit should operate as a vexatious interruption to the —— 
enjoyment of property. The English Courts for special = 
reasons’ formerly hesitated as to these cases and refused — 


to interfere by Injunction where the plaintiff was out of — — 
possession, unless there was fraud or collision. or unless e 
the acts perpetrated or threatened were so injurious as = 
to tend to the destruction of the estate” Where the 
plaintiff is in possession there may be. as already observed. | 
a pure trespass or a trespass under colour of title. a 
both cases the Courts must be guided by a wise discretion — = 
according to the facts of the case and the principles en- — 
acted by the Specific Relief Act. E 
tn ordinary cases of trespass where the trespasser isa 
mere stranger. a judgment which declares his right and - 
awards damages is sufficient. But where the defend nt 
= T himself entitled to possession as well as the plaintiff and | 
et^ his wrongful act has been committed under claim of Ae 
the Court is justified in protecting the plaintiff's inter : 


at by means of a perpetual Injunction.” 
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ME Collect Specific Relief Act, * See s. 5a, ile. (o), (r) 
ss B09, 267, 268, _ 5 Stalkartt v. Gopal Panday. | 
EU 5 Kerr, Inf, 122: = W- R., 168, 109 — ac 
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= the acts m to the datacion of the estate or 
— there were special circumstances. On the other hand, 
where the party in possession sought to restrain one 
e 2 who claimed by adverse title, there the tendency was to 
— gant the Injunction, at least where the acts done either 
— did or might tend to the destruction of the estate. 

- These distinctions have, however, lost much of their 
possportance in England since the Judicature Act, which 
- enables the Courts to grant an Injunction in all cases, if it 
pn think fit." So also in India the Courts may grant 
an Injunction in all the cases of trespass abovementioned 
— to their discretion, such discretion to be exer- 
O Peed with regard both to the principles enacted by the 
E e Relief Act and the circumstances of the partı- 

elar case. Upon the subject of damage it must, how- 

_#ver, be remembered that an act not amounting in itself 
> šrious damage may, from its continuance, amount to 
— attended by irreparable damage, and there are 
great damage may be done to property, 
actual Wamage done by the trespass is 
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"We a trespass of a continuing nature has been com- 
iby the defendant, but has been discontinued before 
it brought, the Court will not inferfere by Injunction 
© restrain the defendant from continuing such trespass 
merely because the y agn entertains vague — 
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Though the -jurisdiction by mandatory Sujumctich d tore 


compel the restoration of matters m statu quo is sparingly -= 
exercised, yet a trespass irreparable in its character and 
of a continuing nature may be restrained by a mandatory 
Injunction. thus restoring things to their original - — 
condition.'- There must. however, be no delay on the ~ 
part of the plaintiff in bringing bis suit. A mandatory | 
Injunction should not be granted against a trespasser 
compelling him to come on the land on which he bad tres- — 
passed to remove an encroachment made thereon by Fx = 
him.” | 
So where the defendant built a wall on the plaintiff s. 
land and thereby committed a trespass the plaintiff i in 
a suit brought for that purpose obtained damages for de £ 
trespass and a mandatory Injunction directing the defen- . 
dant within two months to remove the wall, and to reste 
the plaintiff's premises to their former condition.* 
The commission of a trespass may subject the offending - 
party to an account which will be taken on T 
principles according as the acts complained of have been - 
fraudulent and wilful. or inadvertent, and under a 0 i 
fide belief of title.^ Compensation may be given for dam- : 
age." After the establishment of his legal! right and the - 


au 


fact of its violation, the plaintiff is entitled as of course to 


a perpetual Injunction, unless there be something spec 
in the circumstances of the case.‘ Where there has been 
found to be a continuing trespass by encroachment E 


- A 


by wav of Injunction is the proper; remedy in such a p- ^ 


3 
* * 


s mE 


y — — — 


4 High, Inj.. § 708 ; Kerr, Inj., 163, tur Kharsedjt ende e 
? Haji Syed Muhammad v. Gulab Bom., 20 (1903). € 
-Rauaw, L. R.. 20 All, 345 (1898) ; + Jawatri v. H. E E | 
CH restrring to Benode Coomaree | Dossee 13 AIL, 98 (1890). . 
— FE R., * Kerr, Inj., 161. * 
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a trespasser puta 
value or money Noch on —— mans property 
prive him of it against his will." 

Illustrations of the application of the abovementioned 
principles may be found in the Specific Relief Act.” and 
in the Indian decisions hereinbefore and hereinafter cited. 
Lawful possession of land is suflicient evidence of right 
as owner, as against a person 
and who is a mere trespasser. 
declaratory decree, and an Injunction 
wrong-doer. In such a suit the defence 
land was wakf; and the defendant »muticalli of it. 


and de- 


who has 


no title whatever. 
The former can obtain 2a 
the 
was that the 


Both 


restraining 








Courts found that the plaintiff was in possession as pur- 


chaser from some of those, who were entitled to sell. But 
the first Court did not find a fact, which the Appellate 
Court found, viz., that the property had been constituted 
wakf. Both Courts. the finding 


however. concurred in 


that the defendant at all events was not the -mutiralli 
and had no title. 


Held, that the plaintiff was entitled to 
a declaratory decree against this defendant as to his right 
. and an Injunction restraining him from interfering with 
. his possession. For the purposes of the plaintiffs claim- 
ing such a decree, it was not necessary that he should 
. negative the wakf ; as to the validity of the endowment 





= . no decision being needed. This could not be decided 










— either way in this suit as parties interested were not be- 





E rone the Court. _ 

Where the defendants under colour of an old farm were 
Em the rysts of th e plaintiff's estate two 
, ennas rent over and aho-re the full sixteen annas in the 





200 s c ERR — 


* — Arf v. Mahowed, hous. 
I. L. Hsc20.« Cal., 834 (1898). ~- ., 
20 T. $ A, distinguished in Nisa 
— — * * Kanchiram — 
Kc 2a alt s 579 (1899). 
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rupee the Court granted an Injunction, being of opinion 
that an action would lie therefor even though no actual , 


damage had been shown to have been caused to the plain- 
auff upon the ground that the owners would otherwise be 
prejudiced. difficulties and complications might ensue, and 
that the act complained of must necessarily cause injury." 

In the case of trespass by public companies or public 
bodies the principles upon which the English Courts act 
in restraint of such trespass differ in some respects from 
those upon which they act in restraining trespass by in- 
dividuals. Where a private person applies for an. Injune- 
tion to restrain a publie body from entering illegally upon 
his land he is not required to make out a case of destruc- . 
tion. trespass, or irreparable mischief. The Court will 
prevent such bodies from deviating in the smallest degree 
from the terms prescribed by the Statute which gives ~~ 
them authority. If they enter upon a man’s land with- 
out taking the steps required bv the Statute. the Court 
will at once interfere. The Court has not only jurisdic- 
tron to restrein them from affecting a man's land by stir- 
ring out of the exact limits prescribed by the Statute 
which gives them authority, but is almost bound, and 
will, as a matter of course, interfere, unless the — 
is so slight that no injury has arisen. or is likely to arise. 
or unless the injury is so small as to be incapable of being d 
appreciated by damages, or unless the remedy by damages | 
is adequate and sufficient and the proper remedy, or E 
trespass is of a merely temporary nature.” 

In an Indian case* decided prior to the passing o 
the Specific Relief Act, Sargent, J., in discussing the. 
— — — — — 


à Yeurrjumma v. Ram Bom. H. C. R., 85, 9 
_ ee — x R. (1864), 362. 
R 7 Kerr, Inj., 118, 119. 
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= " principles upon which the Court will interfere bv Injunction 
—  forestram acts of public functionaries in excess of their 
— Statutory powers, said that the rule that Courts of Equity 
will not restrain acts of trespass, unless the injury appre- 
hended from them is of such a nature as that its repeti- 
Mon would cause irreparable loss to the plaintiff, applied 
— only where the trespass complained of was that of a pri- 
vate individual, and not where the act is that of a public 
- functionary. It is apprehended, however, that since the 
passing of the Specific Relief Act all cases of whatever 
mature must be decided hy reference to the principles 
—  eentamed in that Act. 
i $73. It is as equally elementary that only the person, 
— — who commits the trespass, can be sued, as that without 
possession, actual or constructive, a man cannot bring an 
— 7 action of trespass the essential character of which is the 
- forcible invasion of another’s right of possession. In this 
— in all other torts the applicant must have a personal 
= interest in the matter,' and hisconduct and that of his 
m . agent's must not have been such as to disentitle him to 
the assistance of the Court There must have been 
no delay or acquiescence.* The tenant or holder should 
sue in all cases of trespass, unless there is permanent 
ES to the property ; the general rule being that the 
 Teversioner can only sue where there is a permanent 
B mage to the reversion." 
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. Mna to refer to Sr. — — o 3 Ib., cl. (A); Kerr, Inj., 121. 
E tions at p. 205, where he says — * See cases cited in Alexander on 
there follows the passage, a reference Torts, 122; this rule has been held 
b kich ia given im the last mote]. ' not to apply where the landlord is, 
j da to the acquisition of land for asit were, a partner with his tonante : 
p purposes Venkata Chalam Chetty v. Andiappan 


(1879). x 
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V larmtierd who has only a constructive possession of- — 
lands through his tenant cannot obtain relief by way of 
Injunction under clause 2 of section 4 of the Mamlatdars' 
tet (Bom. Act ILI of 1376). 

D sued m the Mamlatdar's Court, as A’s constituted 
attorney for an Injunction restraining defendants from 
cancing any obstruction to his possession of certain lands. 
The land belonged to .4's husband, who was alleged to 
be a lunatic. But there was no adjudication of his lunacy 
nor was 4 appointed a manager of his estate under Act 
XXXV of 1858. Held that D had no right to sue. 4 
not having been appointed a manager of her husband's 
estate. had herself no right to sue in respect of a disturbance 
of her husband's possession. She could mot therefore 
authorize her agent to sue on her behalf. 

If rvots are actually in occupation of their lands and 
are only interfered with and embarrassed in that occupa- 
tion the proprietors are not entitled to sue, but the ryots 
themselves have a right to sue for an Injunction restrain 
ing the trespasser from interference. If they are ousted, 
the zemindar has a right to bring an action against the 
trespasser to recover possession. Where there has been 
an ouster from -eraif land and the trespasser is cultivating 
indigo thereon the remedy is ejectment, and not an In- 
junction from cultivating the indigo, - such a prayer 
implies a right to cultivate other crops.* 

If a stranger trespasses upon joint property one E 
the several —— — interested in the — is 3 | 
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itiec to restrain that stranger from committing the 
= ytre pass. ` If some of several : "Oparceners purchase 
from a stranger trespasser a building erected by him 
œ land jointly held by all the coparceners, such 


EJ 
— 


co are quoad the burkimzg. trespassers. and a 


sut is memtainable by the remaining coparceners to 





E o 





put in E" joint possession of the land covered bv the 





E A private person may sue in respect of a matter affect- 
ing the public interest. if he can make out a case of 
pr damage or can show that greater damage is 
_ eaused to him by the act complained of than is cansed 
(to the public in general.* 

"The fact that other persons have similar rights to those 
(the plaintiff does not necessarily make the latter's right 
— & public right in the sense that no action can be brought 
=  wponit, unless special damage is proved. A right claimee 
- may vest in the plaintiff severally as well as jointhy with 
—Ofhers* Where a plaintiff's suit to have the defend- 
ants restrained by Injunction from causing disturbance 
P Pt tim in cultivating his fields was rejected by the 
_ Mamlatdar, on the ground that his allegations were not 
l against all the defendants. one of the defendants 
ive been found not to have disturbed the plaintiff, it 
s held, reversing the order of the Mamlatdar, that 
> was nothing in the Mamlatdars' Act (Bom. Act II 
t 1876 to prevent the Mam!atdar from granting the 
tion as against the defendants against whom the 


n cobi The High Court accordingly drrected an 
MM reden 4 t n Act 


CF cec me s c > 


* Vernkatadala ~v. — Kwppusrmi. 
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restraining the said defendants from causing the alleged 
disturbance to the plaintiff.’ 3 

$ 74. The torts of waste and trespass dealt. with in. 
this Chapter are wrongs to possession and property in 
respect of which  Inxinctions will issue upon the 
principles hereinafter stated. It is clear that an owner 
in possession of an absolute estate of inheritance has 
indefinite rights of use and dominion with power to waste 
land and to destrov chattels at his pleasure. Waste, 
therefore, has been defined as a substantial injury to 
the inheritance done by one having a limited estate —— 
during the continuanee of that estate. Such injury may 
be caused either by diminishing the value of the estate — 
or by increasing the burdens upon it or by impairing the 
evidence of title. The owner of the absolute estate has — 
the right to require that the nature and character of the — 
property shall not be changed by the owner of the limited ER 
estate. An act may therefore constitute waste which — - 
increases the value of the property, such as an act = 
which increases the value of the estate, but which - 
impairs the evidence of title or increases the burdens on - 
the property. It is not. however, every conversion of - 
land which constitutes waste. There must be an injury | 
to the inheritance either ‘‘in the sense of value" or ' — : 
the sense of destroying identity ``: by what is C — 
destroving evidence of the owner’s title a peculiar hea 
of the law which has not been extended in mod: e: ; 
times. In times past, however, where evidence of © 
depended entirely upon the memory of witness! 0 
alteration of evidence of title was a very serious mate 
But the existence of ordnance surveys and maps hav 
greatly reduced the importance of such Lum — ions s 
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the Courts will consider only that to be waste which is so 
m the real and not in a technical sense of the term. 
l The distinction between waste and trespass consists in 
the former being the abuse or the destructive use of pro- 
perty by one who, while not possessed of the absolute title 
thereto, has yet a right to its legitimate use; trespass 
being an injury to property by one who has no right what- 
ever to its use. The essential character of waste is, that 
the party committing it is in rightful possession and that 
there is a privity of title between the parties." The 
definition above given is that of the so-called **legal '' 
waste, `“ Equitable "" waste according to English law is 
the unconscientious use of a legal power as by a tenant 
for hfe or vears holding an estate created ** without 
impeachment of waste. °? The effect at law of such a 
dause in an instrument prior to the Judicature Act, 
1873, was not only to allow a tenant for hfe or years to 
commit waste, but it was a special power permitting 
him to appropriate the produce of the waste to his own 
use. A Court of Equitv, however, considered the exces- 
sive use of the legal power incident to an estate unim- 
Deachable of waste to be inequitable and- unjust and 
therefore controlled it. That Court. therefore. in the 
*xereise of its jurisdiction restrained all destructive, 
~~ malicious or extravagant waste, and the Courts in India 
Would no doubt, if called upon to do so, proceed upon 


the same principles should the occasion arise. Legal 
3 Oee a | à 


— * Kerr. Inj., 55 ; High, Inj., $656: considered waste at law, being con- 
— -Polock o» Tort, 4th Ed.. 2313: sistent with the legal rights of the 
LO aio mute by destroying evidence party committing them, but which 
"É title, see are deemed waste in equity on 
account of their manifest injury to 
the inheritance” : High. Inj.. $ 680 
citing 2 Story, Eq.. $ 915. 

3 Kerr. Inj.. 87—97. 










against waste, 
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T 


waste may be caused by felling timber-trees! bn i 
case of tenants of warrens, fish ponds and the like) t 
ing so many of the animals that the perpetuity « 
succession is destroyed? by digging for minerals? by 
alteration of character or bad cultivation of land, b y 
pulling down or altering buildings or suffering them te 


* i 


decay.’ and by other like acts of an injurious or des- 
tructive character. Waste which consists in the ‘on nis 
sion of positive acts is called ** voluntary ` 
whereas  '' permissive " waste is the suffering 
tenement to lose its value or go to ruin for Ex 
necessarv repair. 3 
$ 75. The Court will in a proper case grant an Inju 
tion restraining the comimission of waste. The prin ciph 
upon which the Court interferes in cases of waste are | ih 
same as those upon which it proceeds in other: a 
In the first place, it is well established that, in aeti 
brought for the express purpose of restraining waste, pf 
vity of title must exist between the parties to the a 
Nextly as a general rule. the Court will not issue ni 
junetion to restrain waste except upon unquestioned e* 
dence of complainant’s title and where the defendant 
possession, under adverse title, the relief will be re 
Nor will the Court interfere by injunction, when © 


ant's title is not clear, since the relief is granted * 


i 


pe. 








| See Act I of 1877, =. 54. illus. 5 7h.. 70—,1; = to a 
(n); Kerr, Inj.. 56— 62 ; as to inter- as 
est and property in severed timber, 
v. ib., 97— 104. See also High, Inj., 
$$ 671—679. Perhaps the most 
frequent class of cases ` on this head 
are suits to restrain waste by cutting 
and removing timber from estates 
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the title is free from dispute.’ A particular title must be 
_ shown by complainant : and it was held that when there 
Was grave doubt whether an action at law could be main- 
tained for the alleged waste it was proper to refuse a tem- 
porary Injunction. — Thirdlv. waste or threat of waste 
must be established. and the Court will not interfere where 
the waste is of a trivial nature. unless an intention to com- 
mut further waste can be shown when the Court will in- 
terfere. though the first acts of waste may have been of a 
invia! nature. Moreover to warrant interference It is not 
esentia! that actual and serious waste should have been 
tlrealy committed, for the Court has jurisdiction, if a fair 
cue of prospective injury can be made out, to interfere 
before waste has been actuallv committed. The plain- 
iff must show either some actual violation of his right 
or a sufficient ground to apprehend it. A mere statement, 
however. that the plaintiff apprehends that the defend- 
= ant intends to commit waste (without stating any 

— ground for it). is insufficient.* When the injury com- 
Plained of is susceptible of perfect pecuniary compensa- 
"fion, and one for which satisfaction in damages can be ha«d.* 
—»r where adequate relief may be had otherwise than bv 
= B ejunction * in both of such cases the Injunction will be 
= “Withheld. Lastly, the principles with » regard to delay and 
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& High. Inj. $ 655. Kerr. Inj- 
pp. 53. 54. and cases there cited : 
as to the refasal of Injunction in 
caws of ameliorative or trivial waste. 
aee Doherty v- Alman, L. R.. 3 App- 
Cus. 722. 225. 733. 
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P 


: E. 
acquiescence are generally applicable in cases of waste. It — 
is, however, to be noted that delay is not so prejudicial al 

to the plaintiff in cases of waste as in other applications for * 


"am 


nga- y 
«nn. 
— 


^ 


Injunctions and in some cases is not material. So a pe 
who has been permitted to cut down half of the trees upo n 
the land of another, can acquire no title from the negliger ce 
of the owner to cut down the remaining half. The case - 
is however different, if the defendant has been encourage 1 
by the acquiescence of the plaintiff to expend monies - 
upon the property, upon the faith and understanding that - 
no obstacle will be afterwards thrown in the way of his 
| enjoyment. — 
capi i $ 76. Injunctions against the commission of wa 
tions will be wil be granted agaist the following, amongst other | 
granted. 2" 
persons | A 
The — of equity to stay the commission € ) f. 
- waste at the suit of the owner of the inheritance : t 
ü meme the tenant for life or years is well established, — e 
Ih. fan, quently exercised in England, where such estates are ol 
common occurrence. A tenant-in-tail in possession, 1 ith 
successive estates tail in remainder is dispunishable of bo — 
legal and equitable waste, because he may at any ti im 
con. bar the entail and acquire the absolute fee-simple ; so al ils 
is a tenant-in-tail with the reversion in the Crown : n: |; 
|. .— tenaant-in-tail under an Act of Parliament, which p J ecl 
|... the barring of the entail. Tenants-in-tail after pos — jil 
= of issue extinct, who have been in possession, gv. 
l — . in-fee-simple subject to an executory devise ove er and 
taking by resulting trust, until the happe eni e 


contingency, are within the pres E — 


— ——— —— 
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1 Kerr, Inj., 54 eas as to acquies- ie mines to the p 
N: Misser v. Rupi- ture of the | pert: d 
Cal., 609 (1882), cited mem, HE ci 









' peculiar to English 
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It would serve no practical purpose, however, to 
further deal with these and other estates. which are 


law and aimost unknown in this 
country. 

The nature of the estate taken bv Hindu female heirs 
whether widows, daughters or mothers, if 
it be considered with reference to the principles of Eng- 
ish law. It is now settled that the nature of the estate 


taken by a daughter or mother is the same as that of a 


is anomalous, 


widow, and the same principles are applicable in each of 
these cases. A Hindu widow' s interest in the estate of 
her husband cannot be accurately compared to any estate 
known to English law. Such an estate can only be pro- 
perly described as a Hindu widow's estate. It is not an 
absolute estate for all purposes, and it is not merely an 
estate for life. As the widow represents the whoie inher- 
Itanee, her interest is not merely that of a tenant for life. 
The estate may be best considered as an absolute estate 
subject only to certain conditions. It is a restrained 
estate, not a trust-estate. The widow is entitled to the 
estate of her husband, to be possessed, used and enjoyed 
by her, as a widow of a Hindu husband dying without 
iue in the manner prescribed by the Hindulaw. Where, 
however, she is about to deal with the property in a mode 
tentrary to the Hindu law, in extension of her power over 
it, and in derogation of the rights of those who may suc- 
— eed to it, the Court is (and in that case only) justified in 
‘Restraining her in the use, custody, and dispones of it* 
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(1856). 

4 Hurry Doss Dut v. Sm. Up- 
parrah Dosser, Sevestre, — 664a, 
1856; S. C, 6 M. I. A, 433 : 
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The nature of the estate of the female heir offers no bas 
whatever to restraining ber by Injunction from waste or 

from any improper alienation. Hindu female heirs in 
possession of the inheritance (whether widow, daughter 
or mother) may be restrained from committing acts m 
the nature of waste. at the suit of the reversionary heir, 
or the person next in succession." It is not, however, 





sufficient to sav that there is one person entitled in 
possession, and another entitled in remainder in order to 
induce the Court to interfere to take the property out of 
the hands of the individual. who is in possession of it ; but 

it is necessary to show that there is danger to the property | 
from the mode in which the party in possession is dear 
ing with it, in which case. and in such case only, the Court 
will interfere. An action against the heir in possession —— 
is only maintainable in respect of some act of hers which i 
is injurious to the reversioner. The latter may sue for 
an Injunction to restrain acts which diminish the value 
of the estate—*' what will. amount to waste has never 
been discussed. Probably no assistance upon this point 
could be obtained from an examination of the English- — 
cases in regard to tenants for life. The female heir 8, = E 
for all purposes of beneficia! enjoyment, e and complete . — 
owner. She would. as I conceive, have a full right to can = 
timber, open mines and the like, provided she did, so 
the pe of enjoying the estate and not of 1 E 
reversion.” ‘** The remedy should not — 
the — The remedy must not be nfo 
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apply English law to native estates. 
A Hindu widow s estate is 
peculiar ; it would be a mischievous 
doctrine to hold that she mayr 
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with that of a cestui que trust. or a trustee to bring 
| back the trust-estate to its proper custody. The Hindu 
> female is rather in the position of an heir taking by des- 
vent. until a contingency happens. than an heir or de- 
Yee upon a trust by implication. Therefore a bill 
fled by the presumptive heir in succession against the 
mmediate heir. who has succeeded by inheritance, must 
show a case approaching to spoliation. must enable the 
Court to see that there is probable ground for appre- 
hending that, unless an Injunction be granted to restrain 
| some threatened or intending act. ultimate loss to the 
2 hers who may come into possession by succession, will 
ensue. It is not enough to make out that some gift has 
been made or some disposition taken place, or that such 

i! about to be made or to take place which the law would 

not support; the estate of the female owner. her own 

| personal! estate, might be largg and adequate to re-pay 
| tem times over the alleged spoliation, and there might 
-— Bot be the remotest prospect of !oss and the thing 
— might have no specific peculiar value." The 
— female heir **must appear not merely to be using, but 
— , abusing, her estate. Therefore, specific acts of waste, 
9t of mismanagement or other misconduct. must be 
— alleged and proved. Unless thisis done. the female heir 
| “a neither be prevented from getting the propertv into 
E ^c nor from retaining it m her hands, nor 
. em led to give security for it. nor can any orders 
m by anticipation as to the mode in which she 
wo ne it. But where such a case is made 
heiress will be restrained from the act 
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Receiver appointed. ' A Hindu widow, governed, —— 
by the Dayabhaga school, has, in regard to move- Es 
able property inherited by her from a male, the ^ — 
same powers and is subject to the same restrictions m ER. 
respect of management and alienation, as immoveable ——— 
property similarly inherited by her. A Hindu widow - | 
governed by the Dayabhaga school, inheriting her hus- 
band's share in joint properties, is entitled to clam 
partition of the properties, both moveable and immove- 
able, as against her husband's co-parceners: but if 
there be a reasonable apprehension of waste by her of im 
the moveable properties allotted to her share, sufficient | LE 
provision should be made in the final decree for ~ 
partition, for the prevention of such waste, to safe- SE 
guard the interests of the reversioners. The remedy = 
of the latter is not necessarily confined toa subse- —— 
quent suit for Injunction ora bill quia timet? The re- 
versioners will, of course, be equally entitled to restrain 
the unlawful acts of persons holding under the heiress. 
In further protection of his rights a reversioner may § 
to declare that an adoption by a widow is invalid’ 
and to set aside so much of an alienation 3 
would operate against himself, though a suit to restrain 
all alienations would not be  maintainable.* As to 
the persons who may sue for an Injunction, see post 

Inasmuch as the Transfer of Property. Act does ! t 
apply to leasesfor agricultural purposes, but B 



























' Mayne's Hindu Law, § 600. 3 Mayne, § 600. = - eae 
Improper destruction of property * Ib., $$ 601—603. x — 
may be anticipated from present s Ib., § 604. v EC | 
comduct: Durga Nath Pramanik v. 6 Act IV of 1882, s 
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‘or other purposes only, and as in this country and in 


Bengal there has always been a very considerable dis- 
1 tmction between land held for agricultural purposes. 
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Rt 
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— sa 
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and land held for other or non-agricultural purposes. 
that distinction has been preserved in this Chapter 
and the decisions relating to the one class of leases have 
been separately considered from those relating to the 
other class. 

A landlord may sue for an Injunction, non-manda- 
tory or mandatory, restraining the conimission of waste 
by bis tenant.” Asbetween landlord and tenant no leneth 
of abuse will give the tenant a right to commit waste. 
The allowance of the abuse is only by the permission of 
the landlord, and can never be turned against him by the 
tenant, whose rights are only to be ascertained by the 
lease^ It has been said that there is a distinction in 
the general principles upon which the Court proceeds in 
restraining acts of waste done in violation of an express 
agreement from those on which it proceeds in restraining 
acts of pure waste at common law; that in restraining 
pure waste, irrespectively of agreement, the Court pro- 
teeds upon the ground of irreparable damage, and will 
not interfere, if the damage be small: whilst in restrain- 
ing acts of waste in breach of covenants the Court pro- 
ceeds upon the principle that where a positive stipulation 
has been entered into between two parties, either party 
hasa right to insist upon its literal performance by the 
poter, irrespectively of the question of damage.* Jt is, 


O X 0o HÀ 9 oo c-—- 5  '——————— (| 1 1— — a — — — — — — 


Per Field, J., in Prosunno Coc- waste. Kerr. Inj.. 83. 
mar Chalterjee v. Jagun Nath By- Z Kerr, Inj. [citing Lord  €owr- 

















p se CLER. 26 (1881). town v. Ward (Sch. & L., 8). 


^ Kerr, Inj.. 82. 83; and as to 
acets contrary to covenants in lease, 
ace %.. 440. 
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however, apprehended that in this country both class 
of cases will be alike governed by the principles con 
tained in section 54 of the Specific Relief Act. and 
that both in the case of the breach of express covenants,” 
and of the imphed dutv? of a tenant, the Court will. m 
determining the question of the right to an Injunetion, 
consider the question of damage. The Courts will be 
disposed to place a liberal interpretation on the rights of 
the tenant," and will not interfere at all where the dam- 
age is small, and will not interfere by Injunction except 
where the damage is serious. and the principles enacted 
bv the Specific Relief Act warrant such interference. it 
is. therefore, doubtful whether in this country the 
Courts will except from this general rule express cove 
nants, and will insist upon their literal performance i- 
respective of damage. See however post. 

Rules of English law and decisions of English Courts 
mav be referred to with advantage in the case of waste — 
by non-agricultural tenants, but in other cases such 1 — 
rules and decisions will not prove to be of special assist- - 
ance or general applicability in this country where both = 
the nature of the climate and soil. the course of hushan-- = 
Arv. and the nature of the tenures under which land is —2 
held, differ in most material respects from the state of 4 
things which exist in England.* There have been, how- 


Z-- 
ever. numerous decisions by the Courts of this cour — =< 


touching the question of the obligations of tenants in tl 
regard, and it is to these that recourse must be had fe 


the ascertainment of the law governing the subject d e 
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- A landlord, though he has parted with the possession, (a) Agricul- 
* | has still an interest in the land, has a right pz ums 
E to protect. It is no objection to the granting of an In- 
T junction that the landlord may not be entitled to Zhas 
possession. Though a landlord may have no interest 
left in the land, but the right to receive the rent and 
to sell the tenure in default of payment of rent. he 1s yet 
fully at liberty to protect the land from damage or in- 
> quy, and to prevent any use of it by which its perma- 
> Rent usefulness is impaired or endangered.” A tenant by 
wrtue of his demise does not obtain any other 
dominion over the land than is consistent with the con- 
tract under which it is held.* Where there is no express 
covenant as to the user of the land there is neverthe- i 
kss an implied agreement that the land shall be retain- 
al substantially in the same condition in which it was 
at the time of the demise: that the land shall be used 
| for the purposes for which it was granted: and that there 
"shall not be a complete change in the mode of enjoy- 
> ment.” The mere relation of landlord and tenant creates 
| an implied obligation on the part of the tenant to use agri- 
© cultural land in a husband-like manner according to the 
— — eustom of the country where the premises are situated, un- 
- less the lease or agreement contain some express covenants 
~ inconsistent with such custom and sufficient to exclude it.” 
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See Misri, 8 B. L R.. App- 
— MIU Noyma Misser v. Ru- 








L R, 9 Cal., 611 (1852). 












1 L. R.. I6 Mad.. 407, 409 (1893). 


2 Nicholl v. Tarinee Churn Bose, 


23 W. R.. 299, 300 (1875). 





* Lal Sahoo v. Deo Narain Singh, | 





6 Kerr, Inj.. 69, 82. Asto raiy- 


ats with oceupancy-rights, see Ven- 
R., NEN * 
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Fia Clarum Bose v. Deb- I L.R, 3 Ca.. 78) (1878). = 2 
E 9 B € R., App- s Ib. Noyna Misser v. Rupikun, d Pe 
au: — — LL. R. 9 Cal, 609, 611 (1882). — 







^to be waste would not of itself de- 2 Noyna Misser v. 


procedure on the part cf the tenant mana V. Ramachandra. — 
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So if A lets certain arable lands to 7 for purposes ef = 
husbandry, but without anv express contract as to the 
mode of cultivation : and if, contrary to the mode of 
cultivation customary in the district, Æ threatens to sow 
the land with seed injurious thereto, and requiring many 
years to eradicate, -1 may sue for an Injunction to 
restrain B from sowing the lands in contravention of his 
implied contract to use them in a husband-like manner 
A tenant has not the right to alter the chagacter of 
the land which he holds in such a way as to permanently 
injure the interests of the landlord in the land.’ It has 
been held by the Allahabad High Court that under 
section 93 (6,, Act XII of 13381 (the N.-W. P. Rent Aceh 
an act done by a tenant `‘ detrimental to the land ` 
means an act which injures the land itself. And "am 
act inconsistent with the purpose for which the land 
was let’? means some such act as the making of a tank, 
or the altering the character of the land, as for instance 
turning it from agricultural land to building-land.* 
Therefore, a mortgage of his holding by an occupancy 
tenant, under which the mortgagee obtams possession 15 E 


T" 





not **an act detrimental to the land" or ‘“ incon 
with the purpose for which the !and was let," withn — 

the meaning of the clause and section of the Act. 3 
—1bovementioned. * No tenant taking land is entitled, — | 
without some specific agreement on the subject, 1 to 3 
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| Act I of 1877, s. 54, illus. E; v. ALakshmena. EL. L. R., 13 3 . TH - 
bat the merely allowing the land 124, 127 (1889). ! eo. ! 


termine the tenancy: though such Is Rẹ 9 Cab, GLI (1889); MLB 


would under some circumstances be 10 Mad.. 351, 355 Dus 


| evidence of an intention to abandon 5 Madho Lal v. She 
-the holding: Adiveru Dinabandhu L L. R., 12 Alb, 4 ur) 
—  Patrudu v. Lokanadhasami, I. FL. 4 ot Tat a Am ES 
o R6 Mad., 322 (1882), Narasimma — — 
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change the nature of that land. from what it was when 
he got it, or to make any permanent alteration in the 


state of the land!ord's property. If a person wishes to 


lease lands for a particular purpose and to alter the 
charac'er of the land. such alteration should be the 
subject of a special agreement between the parties in the 
Same way as when parties take lands for buiding- 
Purposes.” A tenant mav be guilty of a breach of duty 
mthe use of his land in various ways, as by building 
"pon it improperly. by excavating it, by improper 
dealing in the matter of trees, by changing the 
character of the cultivation or by other acts of a similar 
nature? A tenant who alters the charactee of the land 
n such a wav as to permanently injure the interests of 
the landlord. commits a wrong in respect of which a 
sut for damages wil! undoubtedly lie.“ and which will 
be restrained by Injunction in proper cases. So tenants 
have been restrained bv Injunction from building,“ 
eXeavating the soil. as for tanks," brickmaking,® or 
the like- planting or cutting down trees,’ changing the 
Course of husbandry.* as by turning cultivated land 














— — OO a — —  o— — — 





——— 


! Anundcoomar Mookerjee v. Bisso 220 (1872). 


seth Banerjee. 17 W. R.. 416 (1872). 5 Anath Nath Dey v. A. B. Mac- 
3 Noyna Misser v. Rupikun, I. L- kintoshħh. 8 B. L. R., 60, 69 (1871) = 
E, 9 Cal. 610 (1882). Madho Lat v. Sheo Prasad Misser- 
* Ik, 611: Kadumbince Dabee v. L EL. R.. 12 AWU., 419 (1889) ; Noy’ 
Wehen Chander Adukh. 2 W. R.. Mizser v. Rupikan, IY. IL- R., 9 Cal- 
157 (1865). 609 (1552). 

* Lal Sako v. Deo Narain Singh. 6 Anand Coomar Mookerjee v- Bria- 


TEE R.3 Cal, 781 (1878): Bholnt sonath Banerjee, Yi W- R.. 416 
—*- Raja% of Eaasi, I. L- K.. 4 All.. (1872); Nicholl v. Tarinee Churn Bose, 


174 (1581): Madho Lal v. Sheo Pra- 23 W. R.. 298 (1875). 
> mt Miser, L LR, 12 AlL, 419 * Bholai v. Rajah of Bansi, Y. L- 
211889); Noyna Misser v. Rupikun- F. 4 All.. 174 (1881); Lakshmana 








DEDE .600 (1882): Prosun- v. Ramachandra. X. L. R., 10 Mad.. 


Ume Coomar Chatterjee v. Jagun Nath — 3341 (1887): Nathan v. Kamla Kwar. 
I L. R.. 13 AIL, 572 (1891). 
s fakshmana +. Ramachandra, 


I. L. R.. 10 Mad., 351 (1887); Noyna 
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into a mango-grove,' or paddv-land into garden-land/ 
and tenants will be restrained from in any other manner 
injuriously changing the character of the land or the 
user for which it was granted. For any permanent al- 
teration of the character of land, such as the conversion 
of pasture into arable land, or arable Jand into wood, 
or meadow into an orchard, is waste. even although the 
value of the land be increased because it not only 
ehanges the course of husbandry, but affects the proof 
of title. But a mere temporary alteration in the 
ordinary and reasonable course of husbandry 1s not 
waste. Local custom, however, may authorize acts 





which would otherwise be unlawful.* 

Though a landlord may be entitled to damages, delay 
or acquiescence or other circumstances in the case may 
disentitle him to relief by Injunction. So, where the 
tenant of an agricultural holding planted his jots with 
mango-trees to the knowledge, but without the consent 
of his landlord, thus changing the character of the land 
and more than three vears afterwards the landlord sued — 
for a mandatory Injunction to have the mango-trees re- E 
moved, it was held that, having stood by for more thal 
three vears and allowed the tenant to spend his labour = 
and capital upon the land without taking any action mM ; c: 
the matter, the landlord was not entitled to the Injuc- —— 
tion sought, and as there was no claim for damages. 2 
the suit was dismissed with costs.” Though, if waste has — 


already been committed and there has been acquiescence 
gcc coe $e 
Misser v. Hupikun, Y. L. R.. 9 Cal., = Kerr. Inj., 65. - o - 
609 (1882): Awnhamed v. Waren 
anam Musead. I. L. R., 12 Mad.. 320 
-4 15885). 
2 Lakshmana NS Ramachandra, 
Y. L. R.. 10 Mo, 351 (1887). 
9? Kunhamed v. Narayanan Mus 
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* de z on the part of the landlord, the Court will 
efuse an Injunetion to restore the land to its original 
tate ;' vet though the Court may so refuse to restore the 
land to its original condition. and so alter the new 
of things, if it appear that the manner of use to 
E it is put under that order causes damage other 
| that which may be said to be involved in the mere 
ange, the Court will interfere by Injunction to protect 
le landlord's interests.” Some decisions relating to 
o: acts of waste in respect of (a) buildings. (b) 
vations, (e) trees and (d) cultivation, are here cited 
| illustration of the application of the foregoing 
pr rinciples. 
- Improperly building on land, as by building on agricul- (6) Baldipes. 


E B 


- = 


X ral land, or land let for the purpose of arboriculture 
Es aet detrimental to the land* and a wrong entitling 
e landlord to relief by damages or an Injunction.’ 
In the ease of land let for agricultural purposes, the act 
cea it into building land would be an act incon- 
x ent with the purpose for which it was let. A ryot 
9 relies upon an occupancy-right, must be taken as 
le hy admitting that the letting was of such a charac- 
er as is contemplated in B. Act VIII of 1369, which ap- 
Mies to agricultural holdings only. If, then, the land 
ra t on the understanding that it was to be used for = 
» the fact that the ryot has acquired a right 
7 does not alter any of the terms of the letting 
he conditions (if any) fixing a term for the tenancy. — 


— MU. 
—— Lall v. Sheo — I. L. R., 12 oe 
^ Tarinee Churn How, All, 419 (1889): Jugut Chunder Roy EE 
eg (18725). v. Eshan Chunder Ban-rjez, 24 W. — T. : 
| —— M ua- ae (1875). NT EI ut mn 
| > I; "ape 3. note 5 Noyna Miser v. Rupikun, I. NS: E — 
EU «9 — L R, 9 Cal, 009,611 (1882). E — o 
zl A * es Te Madho Ial v. Sheo Prashad a a 
S81); Madhe — Miser, L L. R. — oma 2e ee 


i a * a 


rad 
cds 
Y 
^i 
— 


—— 
rm 
* 














E 





.»"- INJUNCTIONS AGAINST TRESPASS AND WASTE. 


The statutory right of occupancy will not be extended so as_ 


to make it include complete dominion over the land sub- = 
ject only to the payment of a rent liable to be enhanced — 


on certain conditions. The landlord is stil entitled to 
insist that the land shall be used for the purpose for whieh 
it was granted, and although a hberal construction may 
be adopted, it cannot extend to a complete change in the 
mode of enjovment. And. if such a tenant builds upon 
the land, he will be restrained by Injunction from domg 
so and compelled to remove the building, if erected." 
This case is an authority only for the proposition that 
where land is still in a state of agriculture a tenant has 
no right without his landlord’s consent to alter the 
agricultural nature and use of the land. But when that 
use has been already changed and a large portion of the 
land is no longer agricultural. but used for tanks and 
«ardens, the rule laid down by that case will not apply- E 
An occupancy-tenant may, in such case, build a puc?  — 
house upon his land. and the building of such a house re i 
upon land which has ceased to be agricuitural can only — 
have the effect of improving the value of the propetis 
and giving the landlord a better security for his rent 
An occupancy-raiyat has a right to erect as a dwelling- 
house a building consisting of masonry walls with si EE 
corrugated iron roof on the site of his ancestors ini 
house within the homestead land of the holding; ther e 
is nothing in sections 23 and 76 of the Bengal Tenan xd 
Act to prevent him from doing so: nor is there anything | 
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30 (1881); but sec òb.. 26, 27, per 16 Mad., 407, 409 . 3): He » 
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= 


in section 76 of that Act to indicate that a suitable 


- dwelling-house of an occupancv-raivat as described in 


‘that section must be of a temporary description only.’ 


A transferee of a tenant’s interest even though he be a 
eesharer s under the same obligations in this respect as 
was his transferor, Though rvots having rights of 
weupancy-land for agricultural purposes may have the 
nght to transfer them to any person to hold for the same 
purpose. that will not enable a person who may be 
desirous of erecting a large house in the midst of an 
agricultural meal to buy up the tenures and rights of 
several cultivators and convert the land which they 
formerly occupied into a dwelling-house and appurten- 
ances* A fortiori where a lessee has expressly cove- 
nanted that he should not do a particular act on the 
land, he cannot avoid his obligation by parting with 
hw interest : his sub-lessees will take the land subject 
to his covenant, and if they act in breach of it. an action 
for damages and an Injunction will lie against them.* 

Aequiescence and delay will. however, bar the right to 
an Injunction.* : 

In a recent suit for an Injunction compelling the de- 
fendant to remove a certain building erected by him on 
land which he held from the plaintiff as an agricultural 
holding and to restrain him from altering the character 
of the land, it appeared that the defendant had occupancy- 
rights in the land in question. which formed part of the 


| Plaintiff's zamindari, and that the land had been used for 
: agricultural purposes merely op to recent date. when the 
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Heri Kire wv. Barada Ki«ore. ® WMonsndro Chunder  Sercar v. 





E. prep" 1024 (1904), «c. 5 Meoneeruddeen Biswas, tt B. L. R.. 


w NE. 75+- App.. 40 (1573). 
* Noyra — Mssser v. Rupi kun, 


L ELO R.. 9 Cal. 609 (1882). 
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defendant erected a building which was in no way con- 
reeted with agricultural purposes, but was intended to he 
weed either as a dwelling-house or as a pleasure-house.. It; 
was admitted that the defendant had an occupancy-nght. 
It was held soon a consideration of most of the preceding 
authorities that “Ir is a settled rule of law that no tenant 





whether he has an occupancv-right or not, is at liberty to 
erect houses upon agricultural holdings for other thaa 
agricultura! Purposes and thereby to alter the character 
of the holding. Fvery such tenant is under an implied 
obligation to do no act which is not consistent with the 
purpose for which the land was originally let for cultiva- 
tron. That this was the law administered in this country 
is also clear from the cases cited by the District Munsifl, 
and from the decisions of this Court.’ It is argued by 
appellant s pleader, that the cases referred to relate to 
tenancies from vear to vear or for a term of years and not 
to tenants whe have occupancy-rights. The principle 
on which those cases were decided is that in an agricul- 
tura! holding the tenant is under an obligation not to alter — 
the character of the holding and that the landlord is en- 
titled to insist upon the tenant abstaining from doing any- 
thing inconsistent with the purpose for which the land — 
was originally let. The appellants’ pleader draws our — 
attention to Jo»es v. Chappell‘ and to Doherty v. Almani = 
These are cases relating to leases of houses and not to agri 557 
cultura! holdinga; and they are therefore not in — — 
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0 the other hand. Meux v. Cobley’ is a case in point as 


- 


-— - Wustrating the principle which regulates the rights of 
4 tenants having agricultural holdings. It is there distinct- 
— ybi down that the question on which the decision should 
“rest in such a case as this is whether the act done bv the 
. tenant is consistent with the purpose for which the land 
| Bina demised. ssa 

| - In the absence of proof of the nature of his tenure, or a 
— local custom, eiving tenants the right to dig tanks without 
— the consent of the landlord. it is for the tenant to show 
- that the digging a tank is a fair and reasonable use of the 
. hand which he holds—a use which will not be to the mate- 
al detriment of the zemindar.* In the absence of such 
E ro a landlord will in an otherwise proper case, he en. 

titled to a mandatory Injunction ordering that the tank 
- shal he filled up and the land restored to its original con- 
- dition’ Where there has been an express covenant not 
to excavate a tank an action for damages and an Injunc- 

- tion will lie against the lessee and, if he has parted with 
bis Interest, against his sub-lessees.” In the case of 
E! nd let for agricultural purposes the making of a tank 
would he an act inconsistent with the purpose for which 
- Vie'and was let. But the digging of a well is not an act 
3 trimental to the land or inconsistent with the purposes 
t which it was let; The granting of an Injunction in 
is ease also will be ch to the question whether there 























— — — — — — -< 


pe Raw. 2 e. n. as Lal v. Sheo Prasad Mier. i. 1. R.. 
v. Zamindar of 12 AIL, 422 (1889). 
L LR. 16 Mad.. 407, 465, $ Monindra Chunder Sircar v. Mox 
EEI si ia Meme: v.  neeruddin Biss, 1V B. L. a 
npuy, — 40 (1873). 

€ WMadho Lal v. Sheo Prasad Mier, 
L L. R. 12 All, 422 (1889). 

* Hholas v. Rajah of Bansi. Y. 1. 
R., 4 All., 176 (I881J. 
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has been delay or acquiescence proved! Tt is no objec 
tion to an order being made that the plaintiff is “a 
titled to thas possession. The plaintiff may not be s 
entitled, but he retains a certain interest in the land which 
entitles him to ask that the injury done to his per v 
may be removed, which may be done more ~ 2 
at the date of suit than thereafter? The exeava 
tion of the lan! for the purpose of brick-m: cit 
is waste. If a person wishes to lease land for th 
purpose of making bricks that should be the : 
ject of a special aereement between the parties in | 
same way as when parties take lands for building pur- 
poses, But where the brick-making does not inv lve 
any waste or injury, no Injunction will be granted : as 
where brick-making has been carried on for more than 25 
years on the land with the acquiescence of the landlon 
and there being no trace of anv other mode of enjovmen 
it cannot be said that the land has been diverted — 
original destination.* In a suit brought by a lar 
against a tenant where the primary relief sought wa 
a mandatory Injunction. directing the defendar * 
up a tank excavated by him in contravention of the te 
of the tenancy and to pav damages, and where the seco 
ary relief sought was ejectment it was held that i * ] 
was barred, inasmuch as it was brought more than t 
years after the excavation of the tank.* - p. E- 
To change (in the absence of local custom) the cha 
of agricultural land by planting trees as by the « 20 nven 








(o Noyna Misser v. Rupikun, l. L. " Nicholl - v. Ti — | 
R.. 9 Cal., 609 (1882). 23 W. R.. 298 (187! des 

® Anath Nath Dey v. A. B. Mackin- Anund Coomar . rye Y- 
loxh, 8 B. L. R., App. 71 (1871). . math Banerjee, IT We. 


* Anund  Coomar Mookerjee v. s —— Da * idi 
Bissonath Banerjee, 17 W. R., Al6 sur Boy hry. 1. L 
(1872); Kadumbinee Dalee v. Nobeen 564 us A 
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^F land under cultivation into a mango-grove' or planting 
land let for wet cultivation with jack. cocoanut and areca- 


‘nut trees is an act of waste in respect of which an Injunc- 


lion wil be granted. I+ is an act detrimental to the land 
and inconsistent with the purposes for which it was let.: 
A tenant is entitled to prevent the growth of any trees 
which were not growing at the tune of the commencement 
of his tenancy, and the growth of which would interfere 
with the purpose for which the land was let to him. pro- 
vided that there is no contract or custom to the contrary.' 
The property in trees growing on land is, by the general 
law. vested in the proprietor of the land, subject, of course, 
fo any custom to the contrarv. Under section 23 of the 
Bengal Tenancy Act, the onus is on the landlord to show 
that a tenant with occupancy -right is deharred from cut- 
ting down the trees on the land. and not on the tenant to 
prove a custom giving him the right to do so. The right 
to appropriate them when cut down, however, is a differ- 
ent question. In a suit by landlords against their tenants 
who had a right of occupancy for appropriating some marn- 
go-trees growing on their land which they had cut down, 
it was Jeld that the onus was rightly thrown on the tenauts 
of proving a custom they alleged, giving them the right 
to seil the trees. and on failure to prove such custom, thev 
were hable to damages fer so appropriating them." 


Where there is a custom that zemindars have a right to 
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one-fourth of the value of trees cut down by ryots 


without their consent or permission that implies that the 
es 5 FE eee 


Lo Eascihuubu 5.13 AI. 572 (1891). 
3 aa s Najur Chundra Pal — 
v. Ram Lal Pal. I. L- i, 22 Cal., 442 
(1894): sce cases therein cited, and 
Mon Mohimee Goopta vV- Raghoonath 
Wier, I. L- R., 23 Cal, 209; 210 
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ryots have a right to eut down the trees and an [njun- 
tion restraining them cannot be granted.' The trees npon 
an occupaney-holding, whether planted by the tenant 
himself or not, belong and attach to such holding and 
like it are not susceptible of transfer by the tenant’ 
When a proprietor sells his rights and becomes entitled 
under section 7 of the N.-W, P. Rent Act to the rights 
of an ex-proprietary tenant, he holds all rights in the land, 
mua such tenant, which he formerly held in ^is character as 
proprietor, of course, paying rent in his capacity as tenant. 
Where there are trees upon the sir land held by hum at 
the time when he lost his proprietory rights. neither the 
purchaser of those rights nor he himself can cut down or 
sell them in invitum toeach other. Short of cutting the 
trees down, he has the same right to enjoy the trees as 
he originally had. Where a defendant who held from 
the plaintiff irrigable land which was cultivated with 
paddy, etc., and who had an oceupancy-right and a fixed 
money-rent, planted cocoanut-trees on the land, it was 
held that the acts of the defendant did not constitute 
waste or a breach of the terms of the tenancy.” The 
same rules will apply in this as in the former cases with 
regard to acquiescence and delay.’ 
a gta A tenant who changes the character of his cultivation = 
in such a way as to permanently injure the interest of the y- 
landlord in the land commits a wrong for which a su 7 — 





5 aq by plant- 


for damages or an Injunction or both will lie : — 


ing land let for paddy cultivation with jack, cocoanut aud — 
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Lal Gossami, I. L. R., 22 Cal, 751 22 Mad., 39 (1898). —_— 
(1894), note. s Noyna Miser v- 

* Imdad  Khatun v. Bhagirath R., 9 Cal., 609 (1882). 
1. L. R., 10 All., 159 (1888). . € Noyna Misser v. Rupibum ~ ee 

* Jugal v. Deoki Nandan, I. L. — B.,9 Cal, 610, 611 (1883 — — 2 
E., 9 All, 88 (1886). E 
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a 


= -areant trees, such an alteration being unsuited to the 
— nature of the holding and inconsistent with the purpose 
a for which the land was demised ;' or planting a mango- 
tope on dry land usually cultivated with a dry crop, there- 
by rendering it unfit for cultivation.” And it was held in 
— the last cited case that the defendants as tenants from 
— — year to year were under the obligation to restore the land 





in the condition in which it was when it was leased to 
them, and that they were not at liberty to change the usual 
— — sourse of husbandry except with the consent of their land- 
lol. The manufacture of Indigo cakes from indigo- 
plants is not an agricultural purpose. Where land has 
je seen let out for agricultural purposes generally, the erec- 
ton of an indigo iactory on any part of such land renders 
it unfit for the purposes of the tenancy, and the land- 
= lend is entitled to a permanent Injunction restraining the 
_ tenant from erecting the factory. The same princi- 
— ples with regard to acquiescence and delay will apply 
— asin the former cases.* 
— inthe territories to which the Transfer of Property (b) Non-ags- 
E Act (IV of 1882) extends. the rules governing the relations —— 
A of lessors and lessees, in. the case of  non-agricultural - 
. leases, are, in the absence of a contract or local usage to 
; _ the contrary, contained in that Act. A lessee is bound to 
p and on the termination of the lease to restore, the 
: . moperty in as good condition as it was in at the time when 
he Was put into possession, subject only to the changes 
caused by reasonable wear and tear or irresistible force, 
= | to allow the lessor and bis agents. at all reasonable " z —— 
— the term, to enter upon the property and 3 


































* Surendra Narain Singh v. Hari 
Mohan Misser. I. I- R., 31 Cal, 174 
(1903). 4 E » ST 
(05 Noyna Miser v. eres —— ry — 
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inspect the condition thereof and give or leave notice of- 
any defect in such condition ; and when such defect has 
been caused by any act or default on the part of the lessee, - 
his servants or agents, he is bound to make it good within — 
three months after such notice has been given or left’ — 
The phrase ‘irresistible force” may be taken to include ; 
that fire, tempest, flood and violence which renders the - =! 
lease voidable at the option of the lessee." F 
The general rule of, English law being that personal — 
chattels once annexed to the freehold become part of it, : 
and may not be again severed without the consent of the — 
owner of the inheritance, it is waste if a tenant for life or i2 
































years who has annexed a personal chattel to the freeho!d - 
afterwards takes it away. But exceptions have been en-  - 
grafted on the general rule in favour of trade-fxtures, and - 
fixtures set up for ornament or domestic convenience. = 
The exception, however, at Common law in favour of = 
trade does not extend to buildings which have heen let 
into the soil, even if used for trading purposes : though — 
now by Statute buildings are rendered removable im 
certain cases.^ In India the law with regard to -— 
and the commission of waste by their removal has y 
importance in the case of landlords and tenants for, i E 
the absence of a contract or local usage to the contrary, 
a lessee is entitled to remove at any time during he ; 
continuance of the lease all things which he has att * 
to the earth; provided he leaves the ee in t 
state in which he received it.* Under the int a 
given to the phrase ‘ attached to the — al 

may remove things rooted in the earth, LO le € 


2 Act IV of 1882, s. 108, cl. (m). * Kerr, Inj.. 7 xS ian 5. 
.9 Act IV of 1882, s. 108, cl. (e); Act IV of 18 
see Kunhayen Haji v. E I. — <i — s. CAM, — 
GR 17 Mad., 98 (1993). . m um 
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of trees and shrubs, imbedded in the earth, as in the case 

of walls or buildings, and things attached to what is so 

imbedded for the permanent beneficial en;oyment of 

that to which it is attached subject to the proviso 
abovementioned. 

The distinctions, therefore, which exist in English law 
between things which are and things which are not 
tenants Bixtures, that is, things which he may or may 
not remove during his tenancy, cease to have significance 
mthis country, in which a tenant has, as against his 
landiord, the complete disposal of things which he has 

T attached to the earth and as to which therefore there 
ean be no waste. The privilege of removal must, by the 
terms of the section (as also under English law in the 
ease of removeable chatteis), be exercised during the 
eontinuanee of the tenancy. There is no right to come 
upon the land after the expiration of the lease for the 
purpose of their removal. 

*milar rights exist with regard to emblements. When 
4 lease of uncertain duration determines by any means 
except the fault of the lessee, he or his legal representa- 
tive is entitled to all the crops planted or sown by the 
lessee and growing upon the property when the lease 
determines and to free ingress and egress to gather and 
tarry them.’ 

Buildings as already mentioned are covered by the 

Provision contained in section 108, cl. (A) of the Transfer 

_ — *f Property Act, and may be removed by the tenant. The 

€  Eeneral rule of English law expressed by the maxim quid- 
— qud plantatur solo cedit solo, namely, that whatever is 

EC annexed to the earth becomes an accession to the free- 

hou and — ———— has been held not to prevail in this 
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country outside the Presidency-towns and to be evez 
therein snbject to certain limitations.’ The question, 


ce 


however. of the applicability of the maxim has become of 






diminished importance since the passing of the Transfer 
of Property Act which bv section 51 secures to boni fide 
holders under defective titles the value of improvements 
made by them; and by section 108, cl. (b), enables a 
lessee to remove during the continuance of the tenancy 
all things which he has attached to the earth, including 
therem buildings erected by him. 

The tenant must not commit acts, of voluntary waste 


> 
and mav be restrained by Injunction from so doing. 


The lessee may use the property and its products (if any} 
as a person of ordinary prudence would use them. if they 
were his own ; but he must not use or permit another to 
nse. the property for a purpose other than that for which 
it was leased. or fell timber, pull down or damage build- 
ings work mines or quarries not open when the tease was 
granted, or commit any otber act which is destructive 


or permanently injurious thereto. A tenant who uses 


the premises in a reasonable and proper manner, having 
regard to the purpose for which they were demised. 18 not 
hable as for waste. But he may not change the nature — 
of the property or use it in a manner inconsistent with — 
the purpose for which it was demised.* Waste in build- — 
ings may consist either in pulling them down or suffering - 
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TA - them to go to decay. An alteration of buildings whicl» 
— changes their nature and character is waste.' 

A lessee for vears has nort. in the absence of express 
words, power to remove and sell the soil, except in the 
ease of mines, quarries or pits open when he came in. To 
allow the opening of new quarries or mines there must be 
* power or liberty on that behalf, and such a power or 
liberty is to be usually found in every quarrying or mining 

: lease? If an indenture made subsequent to the original 
_ lease operates as a fresh demise of the premises leased in 
— their condition at the date of the indenture and at such 
. date there are quarries and pits open on the premises, the 
— lessee, whatever may have been his original rights, is en- 
titled to continue to work them But, if there be a mere 
confirmation of the original lease. it will not operate so as 
E to make the estate confirmed subject to the incidents 
— which it would have had if granted in its condition at the 
— | - date of the confirmation.” 

E: EA lessee must not. without the lessor’s consent, erect 
~~. on the property any permanent structure except for agri- 
or. purposes.* So it was held prior to the passing 
Ee of the Transfer of Property Act that a tenant of non- 
- agricultural land having nothing in the nature of a 
[protected and permanent tenure or holding therein was 
ig, Bot entitled to erect pucca buildings without the consent, 
t against the wishes of the landlord, on such land, 
and d might be restrained by Injunction from erecting such 
4a eem This is not, however. the law in England, 
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* Act IV of 1882, s. 108, cl. (p). 
® Jaqannath Bassak v. 
t'oomar Chatteriee, 9 C. L. R., 221 
(ISSI): this decision was reversed on 
appeal as it was held that the defend- 
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for, uniess it can be shown that such bnilding is an - 
injury to the inheritance, the lessee of land who erects a 

building thereon without the consent of his lessor does not 

commit waste. A tenant may therefore in that country 

lawfully erect buildings, which improve the value of the 

land.' 

Although it may be proved that the tenant has altered 
the character of the land so as permanently to injure the 
interest of the landlord, or has otherwise committed a 
breach of his duties towards him, it does not follow that 
in all cases the latter will have a remedy by Injunction. 
For, by standing by and allowing the tenant to go on 
with the work without objection, he may disentitle bim- 
self to the assistance of the Court.” Farther as the 
granting of an Injunction is an act depending upon the 
discretion of the Court. that discretion will be exercised 
with regard to all the circumstances of the case—the 
covenants (if any) entered into by the parties, them re 
lative interests, the length of the demise, the nature af 
the property and the waste complained of* If there be 
a covenant touching the performance or non-performanee 
of an act, an Injunction will issue against the breach of 
covenant. If there should he no ground for interposing — — 
by reason of a breach of contract, there may still, however. = -> 
be grounds for interposing on the ground of — — 
Where there is breach of an express covenant it was 
in the case now cited that there is no question of eonve- - 
nience or amount of damage.* As, however. oberrved m 
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| Jones v. Chappell, L. R.. 20 Eq- 
539; neither this case nor that of 
Doherty v. Allman, L. R.. 5 App- Cas.. 
^" 709, have any application to agricul- 
tural holdings; Ramanadhan v. Za- 
umindar of Ramnad, 1. L. R.. 16 Mad., 
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preceding portions of this book. it wonld appear that 
onder the Specific Relief Act the principles governing the 
issue of Injunctions in cases of contract and tort are sub- 
stantially the same, and in the one case as in the other 
the Court will consider the amount and nature of the dam- 
age. lf, however, possession of land be given upon an 
express bargain that a thing shal! or shall not he done 
there, as a generel rule, a Court of Equity would not do 
its duty, if it did not enforce the contract. hecanse mere 
damages would not there affor! a sufficient or adequate 
= mmedy. In other words express covenants will be en- 
foreeable by Injunction not so much on the ground that 
the parties have so expressly contracted as for the reason 
that under such circumstances relief by damages will, as 
à g»neral rule, not afford a sufficient or adequate remed v. 
Should the case be otherwise, it is conceived that damages 
will alone be given even in cases of express covenant.’ 

A dependant talookdar is a person holding a tenure $0 D 
intermediate between ryots and the zemindar, in which he 
has a beneficial interest, which is transferable by sale or 
otherwise. It was held in the case undermentioned that 
& mmindar cannot sue a dependant talookdar (the 


E possessor of resumed lakheraj land) for confirmation of 
wa : event him from com- 
; a zemindar can 
constructive one 
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(v) Mortgagor 
and mortgagee. 











t$. 695; as to the meaning of ``in- * The carne proportion is fos 





398 INJUNCTIONS AGAINST TRESPASS AND WASTE, 


The mortgagor in possession, although he may exercise, = 
all acts of ownership. even to the extent cf committing 
waste, which does not impair the security,' will neverthe- 
less, be restrained from such acts as depreciate the value — 
of the premises and render the security insufficient. The 
principle upon which the interference is based as against a 
mortgagor in possession js the right of the mortgagee to 
his whole security unimpaired during the life of the mort- 
gage In conformity with the English rule above stated 
the Transfer of Property Act provides® that a mortgagor 
in possession of a mortgaged property is not liable to the z 








mortgagee for allowing the property to deteriorate, bat a 
he must not commit any act which is destructive or per- — 
manently injurious thereto, if the security 1s OT will be | E 
rendered insufficient bv such act. A security is deemed 
£o be insufficient within the meaning of this section, un- — — 
less the value of the mortgaged property exceeds by one- 
third. or. if consisting of buildings, exceeds by one-half. — — 
the amount for the time being due on the mortgage" ~ E 

A mortgagee n possession must not commit any act 
which is destructive or permanently injurious to the pro - — 
perty.^ He is thus not liable for loss that arises am 
accidental causes. He must use the mortgaged — 
with the care of a prudent owner. If the security is - 
sufficient. he is entitled, so long as ne is acting bond fa ü 
to make the most of the Prope for the purpose | 
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| Kekewich v. Marker, 3 Mac. & G., 8 Act IV of 1882, = 66. Nn gt Ay: 
329. | under s. 10 of the Fasement= / 


3 «c. anh, göl * Waste”; High, Inj- he is not at liberty to impose 9 
§§ 693, 694, 478, et seg. ; Kerr, Inj.. the mortgaged property — 
SI, 82: the same principles apply to ment, which renders the s * 
mortgages of chattels: High. Inj., insufficient. M 
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me 
discharging what is due to him as by cutting timber, 
or ning mines aud the like. but he does so at his own risk. 
M he incurs a loss he cannot charge it against the mort- z 
r, and if he obtains a profit. the whole of that profit 
t go in discharge of the mortgage-debt.? 
. Eie came principles which apply in respect of waste bv (vi) Vendors, 


2 , - : purchasers 
4 mortgagor in possession are also applicable as between and others. 


E Fuy 


xd 
JE 
Tr 


Ed 


a purchaser who has obtained possession before the pay- 
ment of the purchase-monies and the vendor. In the 
ahsence of a contract to the contrary, the seller is bound 
etween the date of the contract of sale and the delivery 
os the property to take as much care of the property and 
al documents of title relating thereto, which are in his 
possession. as an owner of ordinary prudence would take 
E = property and documents.” The same principles 
underlie the jurisdiction to prevent any waste w hich may 
tend to injure the security. where monies due under a set- 
E "ment are unpaid :* and as between the heir or execu- 
tor of a debtor in possession and a judgment-creditor.” 

Farther instances in which the Court will interfere by İn- 
| jr ion to restrain waste are specified in Hlustrations (/), 
T of section 5 of the Specific Relief Act. which 
cg waste by partners,” Hindu widows,’ and members 
n undivided Hindu family? respectively : and there are 
hers. . The important subject of waste and trespass by co- sae 
| har Ts mis separately. dealt with in the following paragraph. — * 


on 


— — - - -— 


Se c! 





* = -a 


" T. dni. m ^v. anle, pp- Lysaght v. Edward, = 2 Ch. D, 50: —— e 2E | à 
Lou Phillipa v. Sylvester, T. R., 8 Ch. Fee 


yf ESA 15 Ves. 173: Egmont v. Smith, 6 Uh. Ð.. — LR D E 
469: Clarke v. Ramuz aset 2 b [ S SER 
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Waste and Re T" 
trespass by ^ 
co-sharers. 


the subject. 
: (i) Co-sharers. 


antes-1mn-common. 


to several persons as co-heirs the persons so inheriting ar 
called co-parceners or tenants in co parcenary.' Eve T 
joint tenancy is created by one and the same title. a 
joint tenants are said to be seized per my et per tout, ie 
qui nihil habet et lotum habet. 
tially seized of aliquot parts for the purpose of A 
Tenants-in-common are those who chaim by 
several titles, or in several rights, pelis by one title 


in severalty. 


have their possession in. common.’ 


eral rights to possess. 


INJUNCTIONS AGAINST TRESPASS AND WASTE — 


IT. In India where co-ownership is of more comi amon, 
occurrence than individua! and separate ownership, * 
| subject of Injunctions as between co-sharers assumes 
position of far greater importance than is accorded to i 
in the English text-books and requires special treatm b - 
with reference to the numerous decisions which exist upon 


Co-sharers mav be coparceners, joint-tenants or t 
Where lands descend on an inte 


` both single possession and a single joint right to p 

but tenants-in-common have a single possession with se 
When a person having a ih t 
possess a thing acquires the physical control of it 
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Joint tenants - * a 






p necessarily acquires legal possession also.” Though in th 
> books it is said of joint tenants only that thera a 
— — "a per my et per tout the position seems to be equi a 
| plicable to all tenants who hold pro indiviso. whe thar * 
— — J are co-parceners, joint tenants or tenants-in a m 








$ ) Litt, " 241. ef seg.; Sweet's Law 
MOSS Nor. Dictionary, 208. 
~*~. ~ 2 Comyn's Digest, Title, 
= wnadivided, K. 8. The term ‘my ` 
Es Mu A Tee. panis) — as has been — šup- 

r ^: E d T7 centes ‘a Bee no 
Li AS à the le E Sce 
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“` On dit communément ae A 
jointenant n'a la propnete 
et est — 
veut dire qui 1 







"om 





INJUNCTIONS AGAINST TRESPASS AND WASTE. 401 


is no distinction between tenpants-in-common and joint- 
tenants, ' 
Joint-tenants or tenants-in-common, when they have 


not parted with possession, possess in law, and may pos- 
sess in fact, according to their interest as owners. If a 
wrvant holds the property on their behalf, the de facto pos- 
session 1s exercised in the name and for the use of all of 
them. If one of them alone holds or occupies, his physi- 
ral possession is that of an owner for his own interest and 
that of an agent as to the others. If there is a personal 
jom* occupation, the physical and legal possession exactly 
eomeide. In every case there is not a plural possession, 
hut a single possession exercised by or on behalf of several 
Þersons.* A co-parcener who purchases from a trespasser 
"lands in his shoes and his possession is not that of a co- 
parcener, but that of a trespasser, as was that of him from 
whom he purchase?.* 

Owing to the peculiarity of their legal right and pos- 
session the subject of Injunctions between co-sharers re- 
quires separate treatment. Further a co-sharer is entitled 
to possession and may therefore not be excluded : he is also 
entitled to enjoyment of the property in its actual condi- 
tion and is therefore entitled to be protected from waste. 
inasmuch as the greater number of the reported decisions 
deal with the right of a co-sharer to be protected both 
Írom waste and trespass these torts have not been separ- 
ately dealt with. 

Upon this subject it is necessary to separately consider 
the questions of (1) joint user ; (2) remedies in respect of (ii) Waste and 

the abuse of joint property. In the first place, what may sharers. 
_ *-sharer do or not do in respect of the joint estate; 
E Reed Merwy v. Mall, 7 W. Pollock and Wright on Posses- 
| 455: note to Daniel v. — son, p. 21. ; 
menpe, 7 M. Gr... 172. 3 Muhammad Ali Jan v. Faiz 
zi F Bukish. I. L- R., 18 AIL, 361 — 
2 
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secondiv, assuming that a co-sharer has done or thre 
to do that which he should not do, what remedies are ope a = 


to the other co-sharcrs in respect of such infringement « x. 


om 


their rights. Ex 

* «)temt wer. The acts of user may be (1) one to the profit of one E 
sharer but without damage to the other co-sharers; (2) wi 

or withont profit to one co-sharer, but with damage to the 

other co-sharers, such wrongful user entitling either to 

relief by a decree for jomt possession, damages or Injune- « 

Kecheeneer tion. User of the first-mentioned character is o" 
AT umm by the decision of the Privy Council in Lachmeswar Sing 
Manowar Hossein’. In this case the plaintiffs and de- 
bon were co-sharers. The defendant worked a ferrs 
across a river at a point where it flowed through a joint 
mouza. The plaintiffs by their suit sought amongst het 
things a declaration that the river and ferry were wi un 
the area of the joint mouza, that the plaintiffs and th he 
defendants might be declared entitled to d yrohts 
of the ferrv in proportion to the extent of their r i 
shares. and that the defendants might be — 
Td offering opposition to the possession of the ere 
=, Judges of the High Court were of opinion that the de i fer 
dants were only entitled to hold possession pn 

pnate the profits of the ferry in proportion to - at 
a | prietary right in the mouza. But the Privy Coun ng ul h 
E i^. | that the defendant had made use of the joint ] oro erty 
es a way quite consistent with the continuance of the j 
ownersh'p and possession. He had not excluded : any c 


E 


E E sharer. It was not alleged that he had used — ver 


passage in any such way as to interfere with the p pas 
— of other people or that there had been Ehe obs S 


| bi — the gerens pape or that he had y — a 
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‘upon qi joint owners, the defendant had supplied 
m gratuitously with accommodation for passage. AIl 
la ‘was complained of was that he had expended money 
in a certain use of the joint property and had thereby 
raped a profit to himself. If. therefore, the defendants 
x of the landing places and the river was consistent with 
jou «t possession, there was no reason why the plamtiffs 
E ild have any of the profits. They had not earned anv 
d none had been earned by the exclusion of them from 
ssion as was the case in the leading decision of 
iE Co. v. Ramchand Dutt^ By the defendant s acts 
M eria nothing and had received some substantia! 
ivenience. Only if and when the defendant encroached 
"] n their enjoyment of the joint property would thev 
me entitled to relief’ But upon the facts stated, they 
"ere entitled to none, and the suit was accordingly dis- 
nisel. It was held that propertv does not cease to be 
p peer because it is used so as to produce more profit 
of the joint owners, who has incurred expenditure 
| x | hat purpose, than to the others, where the latter 
not excluded. Joint property being used consistent- 
$ * the continuance of the joint ownership and 
os m 1, without exclusion of the co-sharers, who do 
ot join in the work there is no encroachment on the 
à ts of any of them, as regards common enjoyment, so 
Fw prs pound for a suit. If, therefore, by the use of 
t prope erty there is a resulting profit to one sharer with- 
los * or exclusion of the others, there is no such use 
wil giv Adm for a suit against him. There is no 


: m ent of right and therefore no claim to reliet 


AN ment of legal fic for which the Courts will 


m Lb. "i 2 iS , 10 p 











e, Or | the- other hand, there is wrongful exclusion ,, yy iu ef 
RIT " 
causing Ru to the co-sharers, there is an joint woperty — — 
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eive relief. Though the Courts will interpose in a proper - 





case, they will in general be cautious of interfering 
with the enjoyment of joint estates as between their i 


co-owners.’ 

When a party asks the Court to interfere between co- 
sharers, the Court will not look only at the strict rights 
but will see what is fair and reasonable 
if what has been done is neither un- 
fair nor unreasonable whether it be in accordance 
with the strict rights of the parties or not, the Court has a 
discretion to leave the plaintiff to his strict remedy by 
A man 


of the parties, 
between them: and. 


then 


partition or any other remedy he can maintain.” 
may insist upon his strict rights. but a Court of Equity B — 
not bound to give its assistance for the enforcement of such 

strict rights." The user must involve a real and substan- 

tial injury. The Court will not aid a complainant who — 
applied upon trivial and frivolous, unreasonable or selfish — — 
grounds ; or for purposes of vexation ; for tt is not every... 
infringement or excess of user which will justify the inter- E = 













ference of the €'ourt.* 2 
If, however, the user of a sharer with or without profit — 
to himself involves a legal injury and material damage ta — 
his co-sharers, the — may have an action against him. E 
But the nature of the relief which will be given will va ae 
with the nature and effect of the acts done, and the intent - 
and purpose with. and for which, they were commi 3 
and all the circumstances proved in the particu 


— — — — — 
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| Lachmeswar Singh v. Manowar 





Hossein, I. L. R., 19 Cal., 2635 (1891). 
= Mohima Chunder Me. 
dhub Chunder Nag. R.. 50 
(18735). 
* Lnla Biswambhar Lai ~. 


Chose w. 
24 \ 


Ho pja- 


ram, 3 B. L. R., App. 67 (1369), 
per Peacock, C. J. 
* Mohima Chunder Ghose v. Ma- 
UE T d s : 3 | — "m e» 
s — MET ES =e ac - — $c E. 
rd E IP. MIN C M dt. 


(15873); 









— — * ; 
[explanation of this case in 
nugger Jute Factory V- — 
Chatterjee, Y. lo B Pd 
(18556)] ; Joy Chander — 
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E — Every tenant or owner in common is equally entitled 
= to the occupation and use of the tenement or property.' 
— All co-*harers eS do what they like with their own, sub- 


2L 


— ject to the maxim ‘‘sic utere tuo ut alienum non laedas. ` 








5 =  Üne of several co-sharers of joint undivided property ts 


" assuch holder of an undivided share, until partition, the 
part owner of every biga of the whole property and by 
_Yirtue of that right of ownership. he can claim either to 
_ @eeupy the land himself jointly with his co-sharers or their 
_ &8ignees or to insist that the land shall not be occupied 
— — and used by any person (excepting always persons having 
— — 3 right of occupancy) otherwise than with his assent." As 
E all are entitled to joint possession no one sharer can take 
-exclusive possession of any part of the joint property to 
E = He ouster of the others or any of them." But propery 














E rum more Eon un di of the — owners, who has 
aneurred expenditure for that purpose, than to the others, 
where the latter are not excluded. Joint property bemz 
used consistently with the continuance of the joint owner- 
E ibi and possession, without exclusion of the co-sharers 
.... who do not join in the work, there is no encroachment on 
E of any of them, as regards common enjoyment, 
En er ground for a suit.* 
| may be and often is together with joint possession 
r exclusive possession of part of the Joint propert y 
Tm convenience of the particular sharers and with 
ie continuing consent of the others. The rights of the 
»sharer: in such a case is laid down in the judgment of 
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cited in Llogt v.. Mussamut Biter 
Sogra, 25 W. R- J8 (1876). 
* Ib. 


EEF 1 


à Lachmeswear Singh v- Manowar cd 
she E Re he I — ES oe 
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Phear, J., from which the following extract is taken :— 
‘In my judgment, as I understand, joint possession under 





Hindu law, that peculiar exclusive possession of a part of 
^ common dwelling-house or set of dwelling-houses which 
one member of a family obtains very commonly without 
an actual partition having been come to between the 
members of the family is a possession which must be 
referred to the continuing consent of his co-sharers. So 
long as no actual partition is come to, either as a result of a 
suit, or formally between the parties themselves, or evi- 
denced by long acknowledgment on the part of the mem- 
bers of the family, the possession is merely that which, 
tor convenience sake, is conceded by all the members 
jointly to each one of them ; and it mav be put an end to 
and a completely new arrangement come to, at any time, 
by the members of the family, if they think fit to make 
the change. As long. however. as this peculiar state of 
exclusive possession is allowed to remain, it seems to me 
that it must be taken that the acquiescing members of the 
family concede to the person, who has the exclusive pos 
session, all reasonable rights of user of his separate plot, or 
separate portion of the dwelling-house, as is necessary for 
the ordinary purposes of residence, having regard, of course, 
ro the circumstances of Hindu life. I think upon the 
authority of the cases (some of which have been cited) 


decided in this Court, we must hold that the concession © 
on the part of the acquiescing members does not go to the — 
extent of enabling the possessor of the dwelling-house to — 


alter the character of the property, or to do any thing - 
with it, which is not consistent with such user of it as 


might be ordinarily expected to take place. If he — 
to build a new and additional structure upon a portion of — — -— 
the house-ground, it seems to me that he has no SEEN 


— 


gne 


p” 
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the property without obtaining the assent of his co-sharers. 


if this view be correct. assuming 
the présent suit had an exclusive 


that the plaintiffs in 
possession of the 


courtyard. as an adjunct to the particular portion of 


the dwelling-honse which they occupied, 


would not be entitled to 


I think they 


use that courtyard otherwise 


than for the ordinarv purposes 


of, and incidental to, 


residence in their house. without the assent and knowledge 


of their co-sharers.’*' 


Jomt enjoyment of the property in its actual condition 
being the right of all, none may disturb that enjoyment. 
either by directly excluding others, or by the commission 


of acts which have that effect.? or by 


acts which in- 


juriously affect the position of the sharers by reason of 
material alterations* of the character and condition of the 
property enjoyed made without the consent of the co- 


dU 
— — ——À = 


| Sheopershad Singh v. Leela Singh, 

TEL R., 188, 195, 196 (1873), per 
Pisar, J. 

7 Nheopershad Singh v. Besli Singh, 
2 E. L R, 197 (1873); Nundun v. 
Lugd. 22 W. R., 74 (1874); Macdoland 
*- Lalla Skib Dyal Singh Panrew, 21 
W. R, 17 (1874); a co-sharer is 
fatitied to ask from his co-sharer to 
bh allowed to enjoy his share of the 
EI any mode in which it 
‘ould be enjoyed as an undivided 
"ham > and he has a right to insist 
| "at neither his co-proprictor nor 
—ay*ody claiming through him should 
- Without his consent take exclusive pos- 

_ “oa of any portion of the joint pro- 
_ Try to which he haa not a —— 








— 


and without the authority of his co- 
sharers and to deal with it and culti- 
vate it as he will without their sanc- 
tion. Every co-owner ot such property 
is entitled to take a part in determin- 
ing how it shall be used unless restrain- 
ei by local custom or specia! agree- 
ment: Lloyd v. Mussa mut Bibee Sogra, 
25 W. R.. 313 (1876). per Garth, €. J. 
* Sheopershad Singh v. Leela Singh, 
I2 B. L. R.. 197 (1873): Crowdse v. 
Bhikdaree Singh, 16 W. R.. 41 (1871). 
CA co-sharer in landed property has 
noright to do anything which alters 
the condition of the joint property 
without the consent of his co-sharerss 
If he thinks his interest in the pro- 
perty might be improved by works of 
a particular character, he can effecta 
partition and improve his particular 
share :'" Gooroodass Dhur vw. Bejog.- 
Gobind Bural, 10 W. R., 171 (1868) ;. 
f Goi) B. AL HE de Us IM 
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So destruction of the subject-matter. waste attended 
by substantial damage, acts which permanently alter the 
character and condition of the land as by building upon 
it, excavating tanks or changing the nature of the cul- 
tivation’ are acts which, if committed by a co-sharer, 
amount to wrongs to the other part-owners giving them 
a right of action in respect of their commission. There 
is nothing in the law of Bengal which goes to prevent an 
undivided shareholder from granting a tease of his share 
to a third person. All that the other co-proprietor can 
insist upon is that the lessee should be prevented from 
dealing with the subject of the lease in any way different 
from that in which the lessor, his co-proprietor, could 
deal with it;' and a joint shareholder or his lessee may 
contract with the ryots of the zemindary for any lawful 
purpose even without the consent of the other co-pre- 
prietors. So the ryots may be induced by contract or 
offer of reward to cultivate any crop upon the land 
they hold, provided that they are holding those lands — ^ 
without any covenant or stipulation in their agreement - 
with their zemindar to cultivate them in a particular = - 














way.” 
| iit) Remedies Should a co-sharer abuse the joint property, or oy ol EE 
- infringe the rights of his co-sharers, the latter may avat — 


— 


joint propertr. themselves of one or other or more of the following reme- — 
dies, according as the circumstances of the case may reo = 


quire, viz. (1) partition ; (2) declaration of right, damages, = 


> 


y € p. 3» Crowdie v. Bhikbdaree Singh, 16 the ground that he is willing to pay 
BEES W. R., 41 (1871) : Macdonald v. Lalla reasonable rent for it: Nundwa . 
— Shib Dayal Singh Panrey, 21 W. R., v. Lloyd, 22 W. R., 74 (1874); 

37 (1874). One sharcholder alone in v. Mussamut Bibee Sogra, 25 W- Re 






nee ES a joint estate or his assignee cannot 18, 316, 315 (ISTE: ag G- | 
E te — H to cultivate any portion of the 2 Macdonald v. Lalla Shib 4 d. 


A wv 






regens, which is not his zerait land 


—— — Singh Panrey, 21 W. R., 7 A jud 
dis (Sah ns exclusively without the consent of | 


3 Jb. | - 2-5 
l . n A t> " TM R^ 
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and account of profits ; (3) decree for joint possession ; 
ary Injunction. 

Parfition which effects a severance of the joint pro- ‘ Petites 
E. pertv and allots to each sharer his share of the joint es- k 
— fate in severalty terminates the joint user. This reme- 
dy is available in every case and is free of any condition, 
such as those which effect some of the other reliefs here- 
mafter mentioned. By partition the parties put an end 
to and prevent the future occurrence of disagreement 
ormischief arising from the joint user. In some cases 
E this is the only remedy available. 

pa In those cases in which the action of one co-sharer, 
E. though not amounting to a legal injury, is not assented 
to by another, the only remedy is for the party to 
= - partition the land, so as that all shall hold exclusively 
— that which — their respective shares. The law 
i provides the means by which common lands may be law- 
— hly partitioned in a proceeding in which all the co-shar- 
em will get their fair quantum of the common land, 
E E: having regard to possession, quality and the amount 
E their shares. And, unless a plaintiff brings his case 
E within the purview of the principles hereinafter men- 
_ tioned, the Court in its discretion will leave him to his 
_ strict remedy by partition or any other remedy he can 
pm intain. A suit for partition is often the best means 
BO — difficulties between co-sharers, but a plaintiff's 
thts are not limited to that. Upon a proper case, he 
m ads entitled to a decree for joint possession, damages 
id Injunction or some one or other of these reliefs.? 


| a Bineambhar Lal v. Rajaram, Shadi v. Anup Singh, I. L. R., 12 
mE „ App. 67 (1869): Mohima All, 436, 437 (1889); Sheopershad = > = — 
Thema Ghose v. Madhub Chunder Singh v. Leela Singh, 12 B. L. R., — ie se 
mH w. R., 80 (1875) Joy Chun- 190 note (1871). PRETI 
E.  Bipro Churn Rukhit, 2 Bhaygo Mutty Bibee v. Mahomed 
“al E. 36, 239 (1886) ; Wasil, 25 W. R., 315 (1878). 
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D, I ` D " * è » 
^i E Assum'ng that partition is not desired, other remedies 
mem. S not involving partition are open to the co-sharer, tz, 
peat t 


a suit for a declaration of right, for account of profits, 
and damages, for joint-possession, and an Injunction. 

A suit may be brought which seeks some or all of these 
reliefs.’ If one co-owner of land derives gain by commit- 
ting waste on the common property. he is lable to 
account to the other owners for their shares of the money 
Damages may be given for an infringement 
of right causing injury. as by wrongful cultivation,® erection 
and the like. 

It may be that a sharer has in some respects interfered 
with the right of his co-sharer as a tenant-in-common ; 
and it may also be that he has thereby rendered himself 
liable to an action for damages at the instance of that 
eo-sharer. But the Court will not on that account alone 
issue an Injunction against that sharer, for the circum- 
stances of the case may be (and in this class of cases 
generally are) such, that though there is an infringement 
of a right, the proper remedy for such infringement lies 
in damages.* | 

A suit to recover possession is not maintainable against 





so obtained.* 


of buildings, excavations, 


(e) Decree for. 












* Kerr, Inj., 106; ante, p. à 

? Watson & Co. v. Ram Chand Duti 
I. lL. R, IS Cal., 10 (1890). 

* Shamnegger Jule Factory v. Ram 
Narain Chatterjee, 1. L. R., 14 Cal., 
Is9 (1886). 


pe P one co-sharer in respect of property still joint and 

undivided, the usual remedy being a suit for a partition he 
i and aecount;* but in a proper case a suit to recover joint — — 
possession and an Injunction may be maintained! In —— 

2 ee Tae ee pes Sree” > ee od 
t Bhayyo Mutty Bibee v. Mahomed * L. J. Crowdy v. Inder Boy S = 

Wael, 25 W. R., 313 (1576); Rom W. R.. 408 (1872); Walon & Coe v 
Chand Duit v. Watson & Co., I. L. R., Ram Chaad Dutt, I. L. Be - — 
$ I5 Cal., 218, 219 (1887). and both damages and an Injunef = 







may be given ; Bhaygo Maity. 
* ud rr 
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order to maintain a suit for possession by one shareholder 
against another, something amounting to an actual turn- 
ing of the co-sharer out of possession or a refusa! to let 
Wm enter must be shown. The acts should constitute a 
dispossession. But apart from the question of possession 
If there be acts wrongful as between co-sharers, the Court 
wil in some cases compel co-sharers to act equitably 
towards each other, even although they could not maintain 
& suit to recover possession, and without forcing them 
i» a partition.’ 

In a suit to recover joint possession of an occupancy 
holding in respect of his share by a co-sharer landlord 
on the ground that the defendant acquired no title by 
the purchase of the said holding, as it was not trans- 
lerable by custom, and that there was an abandonment 
of the holding by the former tenant, the defence (inter 
aia) was that the plaintiff was not entitled to Joint 
possession. and that he could not get any rehef except 
by a suit for partition. Held that the plaintiff was 
entitled to the relief claimed, and that the claim for joint 
possession without partition was maintainable.* 

An Injunction may be granted in the case of trespass, (4) Injunction: 
where there has been an ouster of the co-sharer, and in 
the case of waste, where there is an infrigement of the 
legal right constituting, in the case of structures and 
excavations, a substantial and material injury not reme- 
diable upon partition ; and in the case of cultivation where 
there has been an exclusion of the shareholder from 
enjoyment, such exclusion being in denial of his title.? 

- The English Courts have considered it to be against (iv) bie m 


= the policy of the law to entertain claims or cross-claims Injunet 
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E t Molins Chunder Ghore v. Ma- 2 Dilbar Sardar v. Hosein Ali Be- sbaress. 
| disk Clivader- Naq. 26 W. R.. 80 pari, I. L. R.. 26 Cal., 55 (1899). 


E Tu 3 wv. post. 
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for damages, or for Injunctions between joint-tenants 
or tenants-in-common, a remedy being open to the parties 

in the form of partition. The Court will not interpose — 
to restrain waste in the case of co-parceners, joint-tenants 

and tenants-in-common, unless it amounts to destruction. 
-waste or spoliation, or unless the wrong-doer is isol- 
vent or incapable of paying to the other the excess of the 
"value beyond bis own share.' 

The Court will also interfere to restrain waste where 
the wrong-doer is occupying tenant to the other ;* but 
such a case is no real exception to the general rule for, by 
the agreemnt to hold as occupying tenant, there is à 
contract which establishes a relation similar to that of 
landlord and tenant to one another. If one tenant-im- 
common thinks proper by agreement with the other to E 
hold the premises as an occupying tenant, the effect of. — 
that contract being to exclude the other from entry for 2s 
-any purpose, the tenant has thereby prohibited any act 


SEL 


OD 


by himself, but such as an occupying tenant may do. zd 
If the result of that voluntary obligation on his part is - => 
that he cannot deal with his own moiety as he might, = 
af he had not incurred that obligation, the question iS, E 
whether he must not get rid of that relation, so voluntari- . 
ly contracted, before he can exercise that original power, E 
-which he had before he entered into that contract. 

. One reason in addition to those of general policy Rar 


which the Courts es — — to interd on che] rroun nd. 


—N 
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| Kerr, Inj., Aia to pay rent. in the a bse nce of EXT 
2 Twort v. Twort, 16 Vea. 129. agreement tothat effect, — 
- There is nothing to prevent one co- implied. Mayne's Hindu Law, $ =: 
sharer being the tenant of all the —  ? But if there be no express co 
others and paying rent to them as tract of tenancy, the « PO — 
such. But the mere fact that one one tenant-in-commun. pa 
. member of a family holds exclusive establish that relation. be aan 
—*C€eupation of any part of the pro- and the others, Batiey v. 8 
 *sty, carries with it no undertaking | 
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E: of waste i is that, if it does so interfere, it must proceed to- 
— apply the principle throughout: to grant the whole 
a equitahle relief: for instance, to prevent felling trees. 
— planted for ornament ; which woukl be a strong measure 
im such a case ; vet the Court. if it touches the subject, 
must go to that extent.' So also it has been held in this 
country that the Court will not generally interfere bv 
Injunction to contro! a tenant-in-common dealing with» 
~ joint property which is rightly in his possession, unless 
- those dealings threaten to be of a destructive character.?* 

If one tenant-in-common is doing merely what any other 
owner of land might do. the other cannot have an Injunc- 
tion merely on the ground that he does not choose to do- 
$0, smce each tenant has a right to enjoy as he pleases. 
But if the act amounts to destruction, the Court will 
— interfere? The destruction of the thing itself is an ouster.* 
_ When there are acts of positive and actual destruction 
E: an Injunction will be granted, since such acts are not 
done in the legitimate exercise of the enjoyment arising 
SA . œt of the nature of the partv's title to that, which 
E. belongs to him and the other party.* It is apprehende«t 
_ that the Courts of this country will also interfere, where- 
— fhe wrong-doer i is insolvent or incapable of paying to the 
cs the excess of the value beyond his own share. 

_ As regard trespass, it is a peculiar incident of the 
estate of tenants-in-common that there cannot be æ 
trespass as between themselves. unless the act amounts 
> ouster, for each of them is alike entitled to use and 
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ees, 16 Ves., 128, 132. Waren. 3 Beav., Lio cited in Stalherit 
v. Copal Panday, 20 W. v. Gopal Panday. 20 W. F.. 168, 159 
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€ Wilkinson v. Havgarth, 16 L. J- 
N. S., Q. B., 103. 

s c em v. Tort, supra, ME 


1-2 = (1873) ; s. c., I2 (1873) ; ArtAnr v. Lamb, 2 Dr. & Sm.,. 
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enjoyment (subject, it may be, to a subsequent duty of 

aceounting for profits). and all acts of use and enjor- 

ment im an orimarvy course and according to the"nature 

of the <ubject-matter are presumed, m obedience to 3 

well-known principle. to be done in exercise of that law-— 
fal recht.’ 

And though the Courts will not generally interfere 
between co-tenants on account of dealings with the com- 
mon property not involving destructive waste, it will 
(n cases of onster compel a tenant to allow his co-tenant? 
a proper share in the enjoyment of the joint property 
when the former has excluded the latter therefrom But 
in the case of exclusion caused by proper cultivation, te 
entitle the plaintiff to an Injunction by reason of tres — 
pass and ouster. that ouster must have been m denia! of. 
the plaintiff s title? 

In England. inasmuch as co-tenancy is an uncommon | 
form of estate. and the Courts have not shown any special —— 
facility in granting Injunctions between co-tenants, such —a 
Injunctions are of very rare occurrence. In this coum — 
try. as might be expected, questions of this nature ane ==- 
much more frequent!y between co-owners than in — 
land. and the decided cases are numerous. There anda 
many cases in which an Injunction has been ¢ 
and inm some* very — he 
the right of a part-owner to restrain his com 
the proposition that one co-sharer has an abst 
asa general rule of law to say to his co-sharer, ** yo 
mot cultivate that land in any way without my 6 
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and to enforce that right, at least in the absence of any 
special circumstances. by claiming an Injunction tn a 
Court of law. has, for its support, the language of some 
learned judges in delivering judgment upon cases before 
them.’ But it mav well be open to consideration, whether 





the expressions ased in some of these cases, if taken as 

unqualified propositions of law and without regard te 
the context, are wholly correct. On the other hand, a 
rule in conformity with the English decisions has been 
acted upon in a number of cases.” and it has been contend- 
ed upon the authority of Engilish decisions, that an In 
junction between co-sharers is a thing which either ought 
never to be granted, or at any rate only under very un- 
usual circumstances. 

"But, though. of course, the principles on which Eng- 
lish Courts administer the remedy by Injunction must 
be taken to be those which the Legislature meant to 
affirm in the Specific Relief Act, still the circumstances 
of this country are very different from those of England ; 
and it would be a dangerous thing to assume that, be- 
eause the Courts in England have very rarely found it 
necessary to grant an Injunction as between co-sharers, 1n 
order to prevent multiplicity of suits or upon any other 
grounds, Courts in this country may not properly be some- 
what less rigid in doing so. The circumstances of the 
country are different ; the positions of co-sharers and per- 
sons with partial interests in land are very different from 

_those in England ; and the interests of part-owners may 
— — Rererequire protection by Injunction in classes of cases in 
— Which it is not necessary to grant it in England. There 
* —— —— — — 
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| — _ t Ram Chand Dait v. Watson & Co.. in The Shamnugger Jute Factory €. 
—  LL.R, I5 Cal, 219, per Wilson, J. v. Ram Narain Chatterjez, I. L- E., 
ES ow - - ba Cal., 201 (1896). ' 
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* a large number of cases which go to show that the | 
remedy bv Injunction mav in this country be given in = 
eases between co-sharers when the circumstances 5f the 
cases are such as to render if necessary, in order to se- = 
cure those objects which, according to the law, should | 





be secured bv Injunction. Particularly, since the pass- —— 
ing of the Specific Relief Act. an Injunction may properly — 
be granted, if on a consideration of the facts of the case, 
the Court thinks that that remedy is necessary in order to - 


774 





prevent repetition of injury and multiplicity of suits. 
The Court has therefore refused to accede to either of — 





these extreme propositions? And with regard to — — 
conflict of cases and in particular to those cases which = 
appear to lend support to either of the extreme proposi- - 
tions mentioned. it must be remembered that the obser- E 
vations therein shoukl be read and understood with 3 
reference to the particular facts of the case ca with and — 
the particular remedy sought in that case." [t has heen | = 
said that until the decision of the Privy Council in the case - 
of Watson «€ Co. v. Ramchund Dutt* there seemed tobe but - — 
little authority in decided cases to show how far courts — 
of justice will interfere to control the use of property as 
between joint owners, or how far they will leave those 
who are dissatisfied with its use to seek a remedy | m 
partition.” By that case and the decision in Lach "1 
wer Singh v. Manowar Hossein, the Privy Conneil hax 
practically settled the — of owners of — 
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t Rom Chand Don v. Watson & Co. penr tion oe of he 
o ELR, BOL 214, 219, 220 (1887). * |. L R., Is Cal, 10 (189 
oper Wia. J. L R. 17; 1. Asna — — — 
T 2 Rem Chord Dett v. Wake & + 9 Lachmemcor Singh v. M 
— Ce. LL Ra, 15 Cul, 219 (ENS Hossein, 1.1. R, 1 


XT. 
ET bae 




















hz 
B an h 
Tr a r 
pm t 
A ees M 


^. 
"o 
q 


' 
A - 
m 





INJUNCTIONS AGAINST TRESPASS AND WASTE. 41% 


are held jointly." The latter of the Privy Council cases 
Stated the summary of the decision in the former suit as 
follows, namely, that the Courts should be very cautious 
of interfering with the enjoyment of joint estates as be- 
tween their co-owners, though they will do so in proper 
caes" The Privy Council have also intimated that the 


wule as to rights of persons holding land in common in 


Bengal was hardly to be found in the analogy of Eng- 
ish cases, but might be derived from the direction in 


scion 9 of Bengal Regulation VIT of 1832, namely, 





that where there should be no specific rule, the case 
must be decided according to justice, equity and good 


conscience. In disputes between members of a joint- 


Hindu family with respect to joint property, the exercise 
of the Court’s jurisdiction to grant relief by Injunction 
should he confined to acts of waste, illegitimate use of 
the family property, or acts amounting to ouster. ' 

Some particularinstances of use of joint property in which 
the interference of the Court has been sought are given in 
the following pages. The cases therein cited must, however, 
be read in the light of the principles hereinbefore stated. 











by damages or Injunction. In an early case* it was held 
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that mere infringement of right by reason of cultivation 
- will not support an Injunction,.and that the remedy for 
such infringement lay in damages.? In subsequent cases 


00 TEM Hoddimg, 1. V. se Mayne's Hindu Law, $ 275. Gan- 


EM Cu. 340, 343, 344 (1893). per pat v. Annoji, I. L. R., 23 Bom., 144 








— v and Ameer Ali, JJ. (1 8958). 
| zA ALLE, wo, at p. 265. * Crowdy v. Inder Roy, 18 W. R., 
= oa E (o. v. Ram Chand 408 (1872) 





.9 Ouster is a question of fact and 
mere cultivation is not ouster, Ram 





ew, 217, 218 (1887). 


Chand Dutt v. Watson & Co., I. L. R., 


Cultivation may, or may not, according to the circum-( s) Cultivation 
“Stances, constitute an act entitling a co-sharer to relief 
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Ehe 


which will be shortly noticed the question was — 
dealt with. and was in large part finally settled by the 
Watson & Co. leading case decided by the Privy Council of Watson d 
ipee Co. v. Ram Chand Dutt. In that case the Watsons Eu | 
8 were originally in possession of the whole mouzah but at — 
the date of suit had two annas enly, had built factories, E. 
reclaimed waste land, and cultivated indigo thereon. Thee 
District Judge at the instance of their co-sharers granted E 
an Injunction against them prohibiting the growing of. 
indigo. The High Court upon the ground of ouster - 
upheld the Injunction, but modified it, so that it became - 
an Injunction against growing indigo in such a manner | 
as to exclude the co-sharers. The Privy Council held. 
that there was no ouster involving denial of title, the X 
exclusion of the co-sharers not being in denial of dn 
title, but simply with a view to self-protection. and 
refused an Injunction but gave compensation only. - It 
laid down the following rules :—(1) That the Courts - 
should be cautious of interference with the — f 
co-sharers ; (2) that the circumstances of this countr 
and its law were to be considered; (3) that — 
co-sharer is in actual occupation of land not ac ull E 
used by another, cultivating in a proper course of culti- 
vation, and that sharer resists a co-sharer not in denial 
of title, but with a view to self-protection, there sl ye 
be no decree for joint possession or ise 
damages only should be given. E E. 
_ In other cases an Injunction has been granted : - t 
ems form of —— Ho in the case cited bel | 
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7*3 I. L. R, 18 Cel, 10 (1890), s. cannot interfere with 
in High Court, I. L. R., 15 Cal., 214 ELLO 
rS ^ 1887). ther (1) he —— | 

|. ? Crowdy v. Bhikdaree Singh, 16 X exclusive posse 

OW. R., 41 (1871). This ANN 
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>the plaintiff sued to restrain defendant from growing 
— ee on (1) khoodkhast land, and (2) on lands which 
were the ijmali ryoti lands of all the joint proprietors of 
ET the village in which plaintiff and the defendant were co- 
sharers. In respect of (1) khoodkhast land the defen- 
xt . dant clearly had no right. In respect of (2) namely the 
"ether land, such land was ryoti which the defendant had 
attempted to cultivate by force. The Court held that, 
- if no immediate injury were likely -to arise from the 
; cultivation of the ijmali lands with indigo, it would 
— probably he advisable to leave the plaintiff to his reinedy 
— byan action for damages, but that there was an imme- 
diate injury as the produce of the lands was hypothecat- 
ed for the rent : that if a crop of indigo was substituted 
for the ordinary crop, it would become valueless to all 
but the particular persons who have the means of con- 
verting the plant into the manufactured article, and an 
Injunction was granted against the cultivation of indigo 
without the consent of all the proprietors or of the ryots 
— Who held tenures on the ijmali lands. The facts of this 
7 case appear not to be within the principle in the leading 
- decision. The wrong-doer was not in actual occupation 
- of land not used by another. The ryots were in occupa- 
ton There was an attempt to cultivate by force. There 
. Was other injury than that which is involved in the 
— of the condition of property by mere change of 
tivation. The rights both of the ryots and co-proprie- 
"ers were infringed, and the value of the land as a se- 
t.a eu * ' was diminished. 
: ed a subsequent case’ it was held that, if a co-sharer 
| ! wrongfully taken exclusive possession of portion of 
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(1873). 
1 Macdonald w. Lala Nhib — 
21 W. ER.. 17 (1874) 
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the joint property and has been cultivating indigo there- ; 
on without the consent of the co-sharers, the plaintiff 

would have the right to ask that he be turned out of 

exclusive possession, and also that he be prohibited for 

the future from doing anything on the land which is the 

subject of suit. which a co-sharer of the plaintiff has no 

right to do. 

This particular case was remanded to the lower Court 
for trial upon the issue of the alleged wrongful exclusive 
possession. The allegation was that the defendant had 
cultivated the land after wrongfully turning the ryots 
out of it. The Court held that, if that allegation could 
be made out in fact. the plaintiff would be entitled to an 
order ejecting the defendant from exclusive possession 
and an Injunction restraining him for the future from 
doing any act which was inconsistent with the joint pro- 
prietorship: The facts in this case also appear to be dis- 
tinguishable from those in the leading decision, there 
being a forcible ouster both of the co-sharers and the 
rvots. 

To support a claim for an Injunction the plaintiff must 
show that he himself wished to cultivate the land joint- 
ly with his co-sharer, that he has not been consulted 
as to its cultivation, and that he objects to its being 
cultivated in a particular manner on his behalf jointly | 
with others. It is not sufficient to say that as Jot — 


proprietor he does not wish that indigo should be grown, - = 





— 


— 
- 


not on his behalf but by or for any one in the mouzah! 





i Nundun Lall v. Lloyd, 22 W. R., 

74 (1874) ; see Mohima Chunder Ghose 
v. Madhub Chunder Nag, 24 W. R., 
SO (1875). In Ram Chand Putt vw. 
Watson dœ Cc.. Y. L. R.. 15 Cal., 220 

— 41887) the Court doubted whether 
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-has operated rather as an advantage to himself.’ In 


other cases an Injunction against cultivation has been 
granted under circumstances somewhat similar to those 
in the leading decision.” 

As in the case with regard to the right of cultivation 
the decisions respecting the erection of buildings are of a 
varying character. In some, general language is used 
which it is not easy to reconcile with the limitations 
contained in others, even after making allowance for the 
peculiar facts and circumstances of each case. 

Every co-proprietor has a right of veto to forbid 
anytbing being done to the common property without 
his consent." With a view to enforce this right a person 
can sue to restrain his co-sharers from building on the 
common property.* One of several co-sharers of joint 
undivided property has no right to erect a building on 
land which forms a portion of such property so as to 
materially alter the condition thereof without the consent 
of his co-sharers A co-sharer who has purchased the 
nghts of ryots having a right of occupancy for agri- 
cultural purposes may not do that which they themselves 
could not have done, namely, convert the land into a 


EEUU" ^ —-— —— — -— 
"Lloyd v. Bibee Sogra, 25 W. R., 597 m. 6 (1866), the Court said, ** We 
33 (1876) are not prepared to accept this rule as 
* Stalkart v. Gopal Panday, 20 W.  law.'"'] [Each sharer is entitled to 
R, 168 (1873) ; s. e., 12 B. Le R., 197: every portion of the land ; Dwarka- 
nath Bhooyea wv. Gopeenath Ehooyea, 
12 B. L. R., 190 n. (1871)} 

+ Jh.; followed in Baboo  Indur- 
deonarain Singh v. Toolscenarain 
Singh, S. D. A. (1857), 765. 

$ Sheopershad Singh v. Leela Singh, 
12 B. L. R., 188, 191, 192 n. (1873) ; 
Massim Mollah v. Panjoo Ghoramee, 
21 W. R, 373 (1874); Guru Dass 
Dhar v. Bijaya Gobinda Baral, 1 B. L. 
R., 108, A. C. (1868) ; and cases cited 
in last two nctes. 


(5b) Building. 
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dwelling-house and its appurtenances.' Many, and — : 
the majority, of the decisions on this point, in accordance 
with. the terms of the pect Relief Act, have limited * 







right to prohibit the defendant from the particular act — 
complained of. Then, if such right be made out, the — : 
"question arises whether he is in a position to enforce” — 
that right and to ask the Court's assistance, and then - 
in what form, if any, relief shall be given. Relies, = 
in the form of an Injunction, is in the discretion of the = 
Court. The Court is not bound to grant an Injunction = 
even if the defendant have exceeded his strict rights." - —— 
The Court will enquire into all the circumstances of the — 
case, and will see what is fair and reasonable as between - 
co-sharers ; and, if what has been done is neither fait 
nor unreasonable, then, whether it be in accore -— 
with the strict rights of the parties or not, the Court 
a discretion to leave the plaintiff to his strict re mec red) rd 
by partition or any other remedy he can main ae 
Ehe act complained of must be injurious, and the t rm 
‘injury °’ means something substantial, some! ini 
-~ that materially affects the position of the parties, : : " 
which, in the case of an injury committed, c: nnot b 
remedied upon partition. The Court may interfere ir 
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' Jugut Chunder Roy Chowdhry v. — Roy — - 

Eshan Chunder Banerjee, 24 W. R.. — — | 

220 (1875). 3i p 

Sv. post. | 

Up " Jugut Chunder Roy Chowdhry w. — 

|»  Eshan Chunder Banerjee, 24 W. R.. 
 .. . 220, 222 (1875). 

— * Massim Mollah v. Panjoo Gho- _ 
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425 
proper - case, as where the“injury is of a permanent or 
” recurrent character, or where there is denial of title or 
E .— exclusion, since such exclusion amounts to a forcible 
- partition? But there is no such broad proposition as 
ES that one co-owner is entitled to an Injunction restraining 
ia ‘another co-owner from exceeding his rights, absolutely 
= zand without reference to the amount of damage to be 
—— by the one side or the other from the granting or 
= A ithholding of the Injunction. And the fact that the 
Plaintif has given notice of objection to what is 
tened before it has been carried out, does not 
= Eats the grant of the Injunction a matter of course.* A 
— - phinti is not entitled to judgment upon a ground which 
E — isinconsistent with the case set out in the plaint. ^ Where 
^. an Injunction has been granted, and there is an appeal 
r^ such order, it is for the appejlant to show fhat 
_ the lower Court has exercised a wrong discretion, other- 
wise the appellate Court will not interfere.® 
m building may, or may not, have been erected at 
> date of suit. 
— the first case, a mandatory Injunction is usually 
T- t directing the demolition of the building. There 
d s a considerable difference between a case in which the 
co-sharers acting with diligent watchfulness of 


-Jiane Cheri Labor Lr Hü 5 
CaL, 188 (15879). 

3 The Shamnugger Jute Factory 
Co. v. Ram Narain Chatterjee, I. L. 
R.. 14 Cal, 200 (1886) [followed in 
Joy Chumder Hukhit v. Bippro Churn — 
Rukhit, I. L. R, 14 CaL, 236, 239 
(1886)]. - 

* Ib. E 
s Nabin Chandra Mitter v. Mahes | 
Chandra Mitter, 3 B. L- E., App-» ni 














* FR R- me ( (1868) ; Shadi 
P m P Singh L L R, 12 AIL, 436. 
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their rights seek by an Injunction to prevent the erec- 
tion of a permanent building, and a case in which, after 
a permanent building has been erected at considerable 
expense, a co-sharer sceks to have that building remov- 
ed. Even if the defendant have not a strict legal right 
to build upon the joint land, the case may not be one 
in which a Court of Equity ought to give its assistance 
for the purpose of having the wall pulled down. A man 
mav insist upon his strict right, but a Court of Equity 
is not bound to give its assistance for the enforcement 
of such rights.* In a case in which, affer a permanent 
building has been erected at considerable expense, a co- 
sharer seeks to have that building removed, the principle 
which seems to have been settled by the decisions of the 
Calcutta Court is this, that though the Court has a 
discretion to interfere and direct the removal of the 
building, this is not a discretion which must necessanly 
be exercised in every case ; and, as a rule, it will not be 
exercised unless the plaintiff is able to show (1) that 
injury? has accrued to him by reason of the erection of the 
building ;* and (2) that there has been no acquiescence” 





Pe Ce 
Churn Lahiri, I. L- R., 5 Cal, 192 
(1879); Shadi v. Anup Singh, 
I. L. R., 12 AIL, 437, 438 ; Paras Ram 

. Sherjit, I. L. R.. 9 AIL, "664 (1887) ; 
— Lall € 
Chunder wigan Ee! L L. R. so 


1 Nocury Lall Chuckerbutty v. Pinda- 
bun Chunder Chuckerbutly, I. L. R., 
S Cal, 708, 709 (1882) ; Paras Ram v. 
Sherjit, I. L. R.. 9 AN., 664 (1887). 

2 Lala  Biswambhar Lal v~. Rafa- 
rom, 3 B. L. R., Ap.. 67 (1869) ; Mas- 
aim Mollah w. Panjoo Ghoramee, 21 
W. R.. 373 (1874): Mohima Chunder 


v. Bindaben — 


Ghose v. Madhub Chunder Nag, 24 
W. R., 80 (1875). 

3 Lala Biswambhar Lal vw. Raja- 
ram, 3 HB. L. R.. Ap., 67 ; Sri Chand 


w. Nim Chand Sahu, 5 B. L. R., Ap., 
25 . Mohima Chunder Ghose v. Madhuh 








L. R., 8 Cal. 700 smpe reae 


v. Sherjit, I L. Ruy 9 AIL, 664 (1887). — 

5 Jankee Singh v. Bukhooria 5 
S. D. A. (1856), 761 ; Baboo Inde dec 
narain Singh v. Toolseenaratn Singh —— — — 
S D. A. — o Mois - — 
314 QUIE Shadi v- Anup Sing, 1- 
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or delay' on his part and perhaps further that he took 
reasonable steps in time to prevent the erection. Even 
if the defendant be in strictness not within his rights, and 
the house has been erected, the assertion of the plaintiff's 
strict right might be attended with loss to the defendant, 
which would be out of proportion to ghe relief which the 


m plaintiff asks for. The Court ought to enquire whether 












under all the circumstances the ends of justice cannot 
be satisfied by some remedy other than a mandatory 
Injunction." The Court will the more readily interfere, if 
the buildings be of a kachcha character and of no value.* 

The rule laid down by the decisions of the Calcutta 
High Court has been stated by the Allahabad High Court 
to be that when a joint owner of land, without obtaining 
the permission of his co-owners, builds upon such land, 
such buildings should not be demolished at the instance 
of such co-owners, unless they prove that the act'on of 
their joint owner in building upon joint land has caused 
them a material and substantial injury such as cannot be 
remedied by partition of the joint land.^ And the mere 
circumstance of a building bemg erected by a joint own- 
er of land without the permission of his co-owners and 
even in spite of their protest, is not sufficient in itself to 
entitle such co-owners to an Injunction, unless they can 
show that the building has caused such material and 
substantial injury as a Court of Equity could not remedy 
in a suit for aon of the joint land® The Allahabad 








Chunder Roy Chowdhry vw. Eshan 

Chunder Banerjee, 24 W. R., 220 (1875). 
* Shadi wv. Anup Singh, I. L. R. 

12 AIl., 436, 439 (1889). 

f s Paras Ram v. Sherjit, I. L. R., 

v. Sherjit, I. L. R., > all, 664. 9 AIL, 665, 663—666 (1587). 

le 1b.. 665, 666 ; Joy Chunder Ruk- 





— ELO Mollah v. Panjoo Gho- hit v. *⸗— Churn Rukhit, I. 1- R., 
: Lo mme, RALIS Be. 373 geo; Jugut 14 Cal., 236 (1886). 
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High Court, however, have recently held that one of. 
several joint owners of land is not entitled to erect à 
building upon the joint property without the coment of 
the other joint owners, and an Injunction may be enam = 
ed, notwithstanding that the erection of such buildi 
may cause no direct loss to the other joint owners.’ — = 

One of two tenants in common of a party wall mapa 
have an Injunction to restrain alterations in the wall! - 
If a sharer without the consent and against the will of 
his co-sharer threatens or commences to erect a build- . 
ing upon the common property, in such a case, inasmuch - 
as one co-sharer has no right without the consent of he 
others to alter the condition of the joint property, he 
may be restrained by Injunction. The suit must, hows 
ever, be brought by a party when either le 
infringement of his right is first threatened or com- 
menced. If he stands by and suffers the bui d- 
ing to proceed to a considerable extent his consent to -— 
the erection will be implied therefrom, and he must ta al 
back on his remedy, if any, in the form of an action for 
damages, if any, done *to the common property.” 
If a plaintiff raises no objection when the — 
commenced, but stands by and allows the defendant to 
expend a considerable sum of money on the building b 
fore instituting his suit, an Injunction will be 1 refuse 
The cases above cited’ must be distinguished from th 
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1 Najjw Khan v. P EEE I deonarain Singh wy T — : E. . | 


L. R., 18 AIL, 115 (1895). Singh, S. D. A. (1857). 765; 

? Kamakbayya v. Narasimhula, I.  R., A. px 108 (1868); r * 
L. R.. 19 Mad., 38 (1895) ; the head All., 436 (1889). = | ES EC 
note is liable to mislead. There was * Nocury Lall uc berbutty ` 


injury as for instance the exclusion of — dabun Chunder Chuckerbutty, 1. * 
the plaintiff from the use of the top Ae 1e | 
of the wall. R. L, 19 

3 Jankee Singh v. Bhukhooree Singh, 
— DA —— 701 ; Baboo ndur- - 
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3 | which a stranger has with knowledge of the plaintiff's 
_ exclusive title trespassed upon land by building there- 
. on, and those to which the equitable doctrine of 

‘estoppel by acquiescence would be applicable. The 

. Tules of equity applicable to trespasses by strangers are 

t lifferent from those applicable in the case of co-sharers.' 

.. Similar considerations apply in the case of excavations emer: 
- by co-sharers as apply in the case of buildings. It must 
be shown that the excavation has caused a substantial 
. injury materially affecting the position of the co-sharer,* 
— and not remediable on partition' before a mandatory 
- Injunction will be issued directing the defendant to fill 
: up a tank, excavated by him on the joint land, and to 
_ restore that land to its former state.’ The fact that a 
| . portion of the land on which a tank had been excavated 
— by the defendant was fit for cultivation does not con- 
| stitute an injury of a substantial nature such as would 
- justify an order restoring the land to its former condition.* 
^ ere, in the case of a tank, the plaintiff did not allege 


— ii 


fhe * 
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y  Bukloorre Singh, S. D. A., (1856) 
161; Baboo Indurdeonarain Singh v- 
Toole Narain Singh, S. D. A. (1857) 
765; Quru Das Dhur v. Bijaya Go- 


Jugut Chunder Roy Chowdhry v. Eshan 
Chunder Banerjee, 24 W. R., 80 (1875) ; 
Nocury Lall Chuckerbutty v. Bindabun 
Chunder Chuckerbutty, I. L. R., 8 Cal, 
biada Baral, 1 B. L. R., A. C., 108 708 (1882); Shamnugger Jute Factory 
(1855) 5 = C-s 10 W. R., 171 , Co. v. Ram UT E JEE» d m. 
Holloway ahed Ali _, 189 (1886) ; Paras Ka : 
CT EN. v. W Ak, 12 B. L. R., 14 Cal s ac wit. dati 
191 mote (1871) ; Rajendra Lall Gos- S L LR „66l ( 
mi | 1 Paras Ram v. Sherjit, IL. Res 
9 AIL, 663, 664 (1857). a 
2 Joy Chunder Rukhit v. Bippro — 
e following Churn Rukhit, I. Rey 14 Cal., 236 V 
BL} (1886); 24 W- R., 80 (1875). 
3 Paras Ram v. Shery, I I. R.,.9 


Jap m Churn Laheri, I. L. R.» 






s 4» ib., 189 note (1871); 
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— 
e that he had been excluded from the part of tbe land d 
which it had been éxcavated or that he. desire 
appropriate it to any other purpose, and that e h 
been prevented from doing so, and the land taken formi 7 
but a very small portion of the joint property, it 
held that the plaintiff had not suffered any injury b 
what had been done, and his suit was dismissed’ E 
qme PN The ordinarv cases of alleged 1 injury are those s 
by cultivation of, building upon, or excavation ot 
joint property. There may, however, be other 
entitling a sharer to relief against his co-sharers Ee 
^ waste by felling timber, destruction of the family dwell. 
ing-house or other family or joint property." Whether, 
however, that relief will be by way of an Injunction vil 
depend upon the further question whether the circum- 
stances of the particular case admit of such a rem dy 
upon the prineiples laid down in the Specific Relief / Ac 
and the decision cited in the preceding pages. ; oy 
It has, however, already been pointed out that 1 mi — 
user of iand to the profit of a co-sharer without dama; 
to others, such user involving neither an alterati on i 
the condition of the land nor an exclusive possessio 
constitutes no infringement of the co-owner’s righ 
Therefore where a ferry was established by a co-0 "wn 
"e and the other sharers were in no way excluded - 
E otherwise damnified, they were held to have no ci ause 
pe action in respect thereof.? ! ae — 
The foregoing rules may be thus su marized - 
* The Courts will, in all cases, be cautious : Se e rfet 
with the possession and enjoyment of © joint nt prope 


— . & TA = — 











^ —— HÀ — — — 
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6 Act I of 1877, s. 54, Tl. (n). EM 
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(2) If one co-sharer uses the joint property to the greater 


gre 
profit of himself, but without damage to the co-sharers 
there is no cause of action. (3) Inasmuch as each co- 
sharer is entitled to a portion of everv part of the joint 
property. the Courts will not as a general rule enforce 
merely strict rights and will not interpose where the user 
is slightly in excess of the right 


tal to entitle to some relief, the Courts 
should be granted, 


(41 Where there is an 
infringement of a character which is sufficiently substan- 


will. 


S ll; in the 

determination of the question whether an Injunction 
consider whether 
adequately remediable by damag 


injury is 
ges and partition. 
particular case of alleged injury 


the 
be the case, an Injunction will be refused 


junction will ordinarily be 


If that 

(5) In the 

through cultivation in 

the ordinary course by a co-sharer in actual occupation 
and sole use of the property, damages and not an In- 


enltivation has the effect of excluding a 
unless such exclusion is 





granted even though the 





ttle, in which case an Iniunction will 





co-sharer 
in denial of that co-sharer's 


be granted 





such a rule being necessitated by the climate, soil and 


other peculiar circumstances of this country in which 
lands are ordinarily cultivated in common 


(6) In all 


other cases an Injunction may be granted where the act 
complained of involves the exclusion of the co-sharer, 





orsome other material and substantial injury not remedi- 
able by partition or damages, such as the material 
and injurious alteration of the nature and condition of 
the property to which the parties are jointly entitled. 
$ 78. It wasan old and well-established doctrine per: — 


mia to the jurisdiction of equity by Injunction against tions ae 
E Ec. 








- Waste, that it was not exercised as against a stranger to HE T 
$ the — — interest or ütle therein, or when 
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defendants being regarded in such cases as trespassers, and. 
as such liable to an action of trespass at law. A mere 
stranger might be immediately dispossessed, and,"if the 
facts did not show privitv of title or irremediable injury, | 
the Injunction, if already granted, was dissolved.’ Under 
the modern jurisdiction, it is still necessary in actions for 
perpetual Injunctions against waste, and in which such 
Injunction is the material or a substantive portion of — 
the relief sought, to allege and prove privity of title 
between the parties to the suit. For the essential charac- — 
ter of the tort of waste is, that the party committing itis 
in rightful possession, and that there is privity of title 
between the parties. If there be no such privity, there — 
is no waste technically so called. In any suit, however, — 
if it be proved that anv property in dispute in the swt 
is in dsnger of being wasted, the Court may grant a- 
temporary !njuretion to restrain such act, or give such — — 
other order for the purpose of staying and preventing  — 
the wasting of the property as the Court thinks fit’ It 
is possible, therefore, that such a temporary Injunction - 
might be issued against a stranger to the title. But in 
such case the waste, though waste in fact, would not be t= 
waste in its technical sense, and the Injunction would be = 
granted as ancillary merely to the other relief sought in - 
the suit. The act of waste is restrained not opens == 
ground that the privity of the plaintiff's title demar ls 
such restraint, but for the purpose of preserving the : * — 
quo ante uutil decree om 
In the case of waste property so called, as a g re * 
rule he only who has the remainder or reversion thi 
inheritance is entitled to reliet. may a 
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3 High, Inj., $ 656 ; Mogg v. Mogg, 
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to rest Tain and stay waste. So, if the legal estate is in 
am itees upon trust for a tenant for life, with remainders 
D over, ind the tenant for life commits waste, the trustees 
} ave a right to sue to restrain the waste, and it is their 
duty to do so, if parties unborn are interested. As to 
 eoparceners, joint tenants, and tenants in common, mort- 
gagors and mortgagees, landlords, persons entitled upon 
the death of Hindu female heirs and others, see the pages 


- undermentioned. 


T 


Me ^ 


. Jurisprudence that in all cases where a bill for an In- 
m tion would lie to restrain waste, an account of, and 
satisfaction for, the waste already committed was allow- 
LE to prevent multiplicity of suits as well as to afford 
- complete redress, without compelling a resort to law. An 
eeo int of the waste committed and a decree for damages 
might have been had in the [Injunction suit. Such an 
pe wee ount might have been decreed as between tenants in 
common. On the other hand, the general maxim was 
“no ' Injunction no account.*’’ To this rule which had 
as its: ground the divided jurisdictions of the Courts, 
= ae were several exceptions, which it is now un- 
cessary to state. For in this country a suit may be 
t praying for several reliefs in combination or in 
^p iade A party may sue both for an Injunction 
Bevor, and may be awarded both remedies, or he 
* ised an Injunction and given a decree for 


and an account, 





gS 2 Parrot v. Palmer, 3 My. & K., 


er, Inj., 75, 76; High, Inj., 
996 550 also trustees to pre- — 632, per Lord Brougham. 
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Eri 79. It was a well-established principle of equity Account. 
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CHAPTER X. 
INJUNCTIONS AGAINST NUISANCES. 
$ S0 NUISANCES GENERALLY. (iv) Injanctions against ol- 
§ SI. Ix yv wcTtONS AGAINST NUISANCES. struction of light. 
$ 82. NrTSANCES IN RESPECT OF NATU- (v) Support; and Injane- 
RAL RIGHTS. tions against withdrawal 
(i) Air of: 
(ii) Light. (vi) Water and Injunctions in 
ii (iii) Water. respect of nights to 
(iv) Support. water. 
§ 83. Netsawces IN RESPECT or Ease- (vii) Way and Injunctions ia 
MENTS. respect of right of 
fi) Air. wav. 
(ii) Injunctions against ob- (viii) Privacy and Injunctions 
struction of air. to preserve, 
(iii) Light. $ 8S4. Maxparory IxJCNCTIONS. 


$ SO. A nuisance is a misuse or abuse of a man's — 
own property or proprietary rights, or an unauthorized —— 
use of publie property causing either danger to the publie > E 
(in which case-it is called a publie nuisance) or merely - $ 
damage to a private citizen (in which case it is called a - = 
private nuisance), and not necessarily depending for its 















— wrongful character on malice or negligence :- 
— amounting to trespass.’ Trespass is the hme tu T: 
E ance of another in his exclusive possession of p - 


Where the infringement of the right is the c 'onsequ ene = 


of an act which is not in itself. an invasion of 1 )ro € 
mm from which the i injury Sowia rmec dai uisa 










“3 Underhill on Torts, p. 219, et — ld 
_ seq, 8th Ed. „As to public nuisances - M2; Ken, 167— 
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- — In the one case it is the immediate act which causes the 

injury, in the other the injury is the consequence of an 
- aet done beyond the bounds of the property affected by it.’ 

Thelaw with regard to nuisances mainly depends upon the 

maxim sic were tuo uf alienum non laedas which prohi- 

bits acts which are an abuse of the legal rights enjoved by 

a proprietor, The maxim cited applies only to cases 

where the act complained of violates some right, and an 

act legal in itself violating no right cannot be restrained 
by Injunction upon the ground of the wrong motive 
which induced it.' Torts arising out of nuisances may 
be either those in which the damnum consists of some 
bodily injury, such as that resulting from the keeping 
of unfenced excavations near a highway, permitting pre- 
mises adjoining a highway or land of another to fatr 
into a minous condition. the creation of noxious fumes 
and the carrying on of noisome or noxious employment. 
The two latter forms of nuisance may also be convenient- 
ly dealt with under the next head, namely, torts in which 
the damnum consists of some injury to property or iMn- 
terference with the ordinary physical comfort of human 
existence in such property. So one who brings or col- 
leets water upon his land does so at his peril, for, if it 
‘Scape and injure his neighbour, he is liable, however 
careful he may have been. And on the same principle 
a man who has called into special existence an electric 
current for his own purposes and who discharges it into 
the earth beyond his control, is as responsible for dam- 
age which that current does to his neighbour as he would 





















H. L., 330. 
* National Telephone Co. v. Baker, 


1893, L. R., 2 Ch., 186. 
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Under the last-mentioned class of torts are those which : 
consist in injuries to servitudes, whether natural or con-^ 
ventional. Natural servitudes or natural rights are such 
as are necessary and natural adjuncts to the properties 
to which they are attached (such as the rights to air, 
light, support and water), and they apply universally. 
Conventional or acquired servitudes are not universal, but 
must always arise by custom, prescription, or express OF 
implied grant. The right to the enjoyment of a con- 
ventional servitude is called an easement or a profit a pren- 
dre according as the right is merely a right of user or a 
right of acquisition. Of easements those in particular 
may be mentioned which relate to air, light, support, 
water and way. In a general sense every violation of 
an easement may be considered as a nuisance, although | 
the converse of the proposition does not hold true.’ 

The commission of a nuisance gives rise to an action = 
for damages, and in appropriate cases a nuisance threat- 
ened or committed will entitle the party suing to an In- — — 
junction. ‘*‘ What makes life less comfortable and causes. Et 
sensible discomfort and annoyance is a proper subject — 
of Injunction."? The circumstance that the thing - E. 


CF 












complained of may be a public nuisance does not prevent — PA 


i TT e 


an individual who has sustained special damage over am Ec 
above that suffered by the rest of the public from bring- —— 
ing an action which is the proper remedy in respect o 
injuries done to his own personal comfort and enjoy 
ment. The action is usually brought by the — 
lessee in possession, but the owner may sue on the g 
ui injury to his property either alone or conjoint 
the occupier. To sustain a suit by | a reversioner it z, 
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1i Underhill, Joc. cit. ; High, Inj., 697, per Lord si S reir 
2 — v. Hislop, 11 App- Cas., |. 688. Bru 
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E = necessary that the wrong complained of should operate 
E injuriously to the reversion either by being of a perma- 
t ! nent character or by operating as a denial of right.’ The 

acts of several persons may together constitute a nui- 

— sance which the Court will restrain, though the damage 
— ecasioned by the acts of any one, if taken alone, would 

_ be inappreciable.* The Injunction of public nuisances 

— — not favoured, and except for special and urgent reason, 

— equity wil not enjoin the erection of a public nuisance 
* Where its maintenance is a misdemeanour, subject to 

f . indictment." The appropriate remedy for a pubiic nuis- 

ance is by way of proceeding under criminal law, as for 

- à private nuisance it is by way of action or Injunction.* 

ES Ther i is a disposition of Courts of Equity to abdicate m 

~~ favour of Courts vested with criminal jurisdiction the re- 

— - gulation as well as the punishment of acts which consti- 

m distinctive public nuisances. And yet everywhere 

~ these Courts are still vested with jurisdiction to give re- 

= | pe to private parties in all proper cases against nuisances 
even of a public character.’ 

L3 81. A Very frequent ground of Injunction is nuis- Injunctions 
“ance, What makes life less comfortable and causes —— 
. Sensible discomfort and annoyance is a proper subject 
— x Injunction. * An Injunction cannot, however, be grant- _ 

E to prevent, on the ground of nuisance, an act of which 
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P Kerr, Inj., 168—172 - Land 5 Spelling, op. cil- $ 393. 

tmge Bank v. Ahmedbhoy Ha“ ê Per Lord Halsbury in Fleming 
BEER. 8 Bom. 02, 64, v. Hislop, 11 App. Cas., 697; Rein- 
M Inj, $ 762; hardt v. Mentasti, 42 Ch. D., 688. du id 
Ere [e Annoyance is, strictly speaking, à = = —— = — 
- Brumfit, 8 Ch.. 650. wider term than nuisance ; Wood. m —— 
X * Dec n, W- N. (1887), 148; v- Cooper, L. R., 1894, 3 Ch. 67; 222 
Le g^ (1894), 3 Ch.- Tod Heatley v. Benham, L- R., 40 Ch. — > — 
—o17 ART M D., 93. See generally as to Injunc- . 
—— tions against nuisances, Kerr, Ioj | | 
Inj, Ch. XIX ET, 
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it is not reasonably clear that it will be a nuisance.’ Whep 


e 


qu 


a 


the injury complained of is not, per se, a nuisance, but < 


mav or may not become so, according to circumstances, 
and where it is uncertain, indefinite or contingent, or 
productive of only possible injury, the Court will not 
interfere.) Subject to this the principles governing the 
issue of Injunctions in cases of nuisance are the same ss 
those applicable to other torts. The object of the juris- 
diction is the restraint of irreparable mischief and pro 
tection of property from irreparable or, at least, from 
substantial or material damage pending the action.* The 
defendant will not be enjoined where the alleged nuisance 
is fairly attributable to natural causes.* The Court will 
not regard at all trifling nuisances. If damages are * 
full and adequate compensation for the injury, there is 
no case for an Injunction, the right to which may be 
further barred by the conduct of the applicant, his ac- 
quiescence or delay. And it may be said, generally, 
that the aid of an Injunction will not be extended for the 
prevention of a nuisance, when it does not st 

















appear that the person aggrieved is without adequate 


remedy at law. The fact that the act threatened might 
be punished criminally as a nuisance, wil not prevent 


XIII ; Hilliard, Inj., Ch. IX: Joyce's 
Doctrines, 99; Spelling's Extra- 
ordinary Relief, Ch. VII. 

1 Act I of 1877, s. 56, cl. (5). 

*» High, Inj., $ 742 : see also Beach, 
Inj.. $ 1069 ; Spelling, op. cif.. § 392- 
as to contingent and speculative 
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= 


~ the exercise of the restraining power of equity.' If, on 
the other hand. the injury is of so material a nature that 
> it cannot be wel! or fully compensated by damages or 1s 
such as from its continuance and permanent mischief 
might occasion a constantly recurring grievance. a foun- 
Üation is laid for the interference of the Court by way 
of Injunction? A mandatory Injunction is ordinarily 
the proper remedy in cases of continuing actionable 
auisances.* Relief by Injunction is sometimes granted 
where damages for the commission of the nuisance would 
be difficult of adjustment pecuniarily, thus rendering 
the remedy at law ineffectual* Though the Court will 
Mot interfere, if the damage is slight or accidental and 
occasional onlv, and the nuisance is merely of a tempo- 
tary or occasional character, yet the damage, thoug 
in itself slight. may, from its continuance or from delay 
In removing it, or from constant repetition, become suth- 
ciently substantia! for the interference of the Court.* 
The interference of the Court, in cases of prospective 
mjury very much depends upon the nature and extent 
9f the apprehended mischief and upon the certainty 
or uncertainty of its arising or continuing ; and the fact 
of the nuisance having commenced, raises a presump- 
Son of its continuance. Changes and improvements 
Made at the eleventh hour, and the efficacy of which 
depend greatly on the good intention and constant per- 
care of the defendant and his servants, ought not 




















| ! Ik. People v. S. Louis, 5 Gilm, | Per Thompson, J., Dennis v. Eck- 
— 38! (Amer); Attorney-General v. ardt, cited in Hilliard, Inj. 325. 
» Bester, 1 Dev. Eq. 12 (Amer.); * Lakehmi Narain Banerjee +. Tara 
Prosunno Banerjee, 8 C. W. SN, 710 
172, 173. '"'" The (1904), and see 13b. as to the right 
: of abatement of nuisance. 
s High, Inj.. $ 791 ; Act J of 1877, 
s. 54, cl. (6). 
s Kerr, Inj.. 173. 
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— T Ch. 478; Joyce's Inj, 127. 
Ex F e Tape 174, EN. 
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to influence the question of Injunction when once the, 
nuisance is distinctly proved to have existed.’ In de- 
termining whether the injurv is serious or not, ‘regard | 
must be had to all the circumstances which may flow 
from 1t.* 
A nuisance cannot be justified by the existence E 
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other nuisances of a similar character, if it can be shown . =. 
that the inconvenience is increased by the nuisance com- — 
plained of; and the fact that a stream is fouled by othes 
is not a defence to.a suit to restrain the fouling by one! — 

The Court will not, in general, interfere, until an actual — 


Ae 
nf " 


nuisance has been committed : but it may, by virtue of - 
its jurisdiction to restrain acts, which, when completed, 
wiil result in a ground of action, interfere before any ac- 
tual nuisance has been committed, where it is satisfied — 
that the act complained of will inevitably result ina 
nuisance. "The probability that the act complained of E 
only something which may according to circumstances, or - 
may at some considerable distance of time, prove a nuisance - 
is not sufficient. To induce the Court to interfere there - 
must, if no actual damage is proved, be proof of imminent | 
danger, and there must also be proof that the app le s S 
danger will, if it comes, be irreparable. Any one seeking | 
an Injunction to restrain an alleged future mes her — 
public or private, must show a strong case of proba ‘lity. 
that the apprehended mischief will in fact 
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R. S Bom.. 66 (1883). 
2 Goldemid v. Tunbridge Wells 
Commissioners, 1 Ch., 349; Atiy,- 


Genk. v. Mayor, Me. o Basingstoke, 
AA E. 4. Ch., 729. 
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= The fear of mankind though reasonable will not create 

=  @ nuisance.” 

5 Where in a suit to restrain a nuisance from noise and 

— — smell it was conceded on the part of the plaintiff that 

| there was no longer any noise to complain of, the Court 
‘observed that in many cases it would be right and the 
imperative duty of the Court to grant an Injunction to 
restrain the repetition of wrongful acts, even though 
those wrongful acts had already ceased.* 

If the right is clear or fairly made out it is the duty of 
the Court to protect the property by Injunction until 
the hearing. If the right or the fact of its violation 1s 
doubtful, the case resolves itself into a question of com- 

parative injury, whether the defendant will be more 
—  damnified by the Injunction being granted, or the plajns— — 
tff by its being withheld. Terms may be imposed on the 
plaintiff or the defendant as the condition of granting 
or withholding the Injunction respectively. After the 
establishment of the right and the facts of its violation, 
_ the plaintiff is entitled to a perpetual Injunction to 
_ prevent the recurrence of the wrong, unless there be 
Something special in the circumstances of the case.* 
— — The words of an Injunction against causing a 
. Buisance ought not to be so drawn as to shut out all 
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ture damage ; Dhunjibhoy Cowasjt 
Umrigar v. Lssboa, FK. L. R., 13 Botn., 
252 (1887). See also Holland v. 
Worley, L. R., 26 Ch. D., 578. 

1 Joyce's Inj., 99, Spelling, op. 
cit., $ 391. 

2 Rapier v. London Tramways 
Company, L. R.. 1893, 2 Cb., 59I. 





592. 

s Kerr, Inj., 175, 176, 190, Spell- 
ing op. còt., § 417 ; v. ante, § 38, as to 
Injunction upon terms ; as to th 
burden of proof, v. ante. 
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scientific attempts to attain the desired end without causing 

a nuisance.’ Damages may be combined with a limited 
Injunction, when the circumstances of the case-justify 
this particular form of relief? In the same suit an in- 
junction mav be obtainable as well as damages for the 
loss already incurred from the disturbance. When s 
plaintiff has proved his right to an Injunction against à 
naisance or other injury. it is no part of the duty of the 
Court to inquire in what way the defendant can best re- 
move it : the plaintiff is entitled to an Injunction at once, 
and it is the dutv of the defendant to find his own way 
out of the difficulty whatever inconvenience or expense 
it may put him to.* 

In the case of nuisance by imeorporated companies 
having compulsory powers to take lands and constract 
works, it has been held that they are bound to act in strict 
accordance with their powers. If they either act m 
excess of such powers and cause damage, or if, though 
keeping within their powers they construct their works 
in so unskilful or negligent a manner as to cause un- 
necessary imjury to private rights, the parties aggrieved 
thereby may sue for damages, and, when such is the 
appropriate remedy. obtain an Injunction. If, however 
the company keeps within its powers, no action iS 
maintainable against them for any act done in the 
exercise of their authority, however injurious, provided 
the injury done is the necessary and inevitable result 






























|o Fieming v. Hidop, L. R. Il 
App. Cas. 6856, and of course the 
deeree must not be broader in its 
terms than the bill or complaint: 
Beach, Inj. $ 1073; the Injunction 
may be limited to a particular pe- 
ried, Semper v. Foley, 2 John & 
Hem., ^55, 564. 

7 The Fand Mortgage Bank oj 
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_ of the exercise of the statutory powers and provided 
that the works have been executed with proper skill 
~ and core and in such a way as to cause no unnecessary 
injury tO private rights. Where injury to private rights 
results from the construction of works which have 
been authorized and which have been executed with 
proper skill and care, the party injured must look for 
his remedy to the proviso for compensation, if any, within 
the statute authorizing the works, and, if there be 
no such proviso, he is without remedy. If an Act ne- 
cessanly requires something to be done which cannot be 
done without creating a nuisance, or if, as to those things 
which may or may not be done under it, there 1s evidence 
on the face of the Act that the legislature supposed it 
impossible to be done somewhere, and under some ,gic-— 
cumstances without creating a nuisance, an action will 
not lie’ Where, however, the terms of a statute are not 
mperative, but only permissive, and it is left to the dis- 
cretion of the persons empowered to determine whether 
the general powers committed to them shall be put m 
execution or not, the fair inference is that the legislature 
intended that discretion to be exercised in strict con- 
formity with private rights, and did not intend to confer 
a license to commit nuisance in any place which might 


be selected for the purpose.” 




















| See for a recent example of this, See also Harrison v. Southwark and 
Baker. Fauwrhal Water Company, L. R- 
*- The 1891. 2 Ch.. 409 (explaining and 
are expresa] author- 
wd to use electrical haisi and don Raitway Company, cited in Kerr, 
the Iegislature must be taken to 
| have contemplated it and to have 
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Where there is an express restrictive covenant against 
nuisance, annoyance, grievance and the like, the ques- 
tion is one not of nuisance, but upon the covenants, and 
the grant of an Injunction will be determined upon the 
principles regulating the issue of Injunctions in cases of 
breach of covenant and contract.' 

The doctrine of coming to a nuisance may be looked 
upon as exploded. A man is not precluded from main- 
taining an action by the fact that the business which 
creates the nuisance had been carried on before he took 
possession, and therefore the fact, that a man has come 
to a nuisance, does not disentitle him to relief by 
Injunction.* 

In a recent case, which was one of nuisance by vibra- 
— and noise, Smith, L. J., said in his judgment! :— 
' Many judges have stated, and I emphatically agree 
with them, that a person by committing a wrongful act 
(whether it be a public company for public purposes, or 
a private individual) is not thereby entitled to ask the 
Court to sanction his doing so by purchasing his E: 
neighbour's rights, by assessing damages in that behalf, = 
leaving his neighbour with the nuisance, or his lights = : 


— 
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dimmed, as the case may be. In such cases the well- | = 
known rule is, not to accede to the application, but E: 
to grant the Injunction sought, for the plaintiff's legał ; 
right has been invaded and he is primá facie entitled to — — 
an Injunction. There are, however, cases in which this rule a 
may be relaxed and in which damages may beawardedin — | 
substitution for the Injunction as authorized by this - * 


section (s. 2, Lord Cairn’s Act). In any instance in wh ae 
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| Tod Heatley v. Benham, L. R.. 3 Sheljer v- City of London Bare 

40 Ch. D., 80. Lighténg Co. L. R., 1895,71 OM" 

À 2 Tipping v. St. Helens Smelting 257. — 
Con. | Ch.. 66; Kerr, Inj., 217. 
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* _acase for an Injunction has been made out, if the plain- 

œ «af by his acts or laches has disentitled himself to an 

* Injunction, the Court may award damages in its place. 

— So, again, whether the case be for a mandatory Injunc- 
tion. or to restrain a continuing nuisance, the appropriate 
remedy may be damages in lieu of an Injunction, assuming 
a case for an Injunction to be made out In my opinion 
it may be stated as a good working rule that— 

(1) If the injury to the plaintiff’s legal rights is 

small : 

(2) and ıs one which is capable of being estimated 

in money ; 

(3) and is one which can be adequately compen- 
sated by a small money payment ; 

(4) and the case is one in which it would bg-op 
pressive to the defendant to grant an In- 
junction, 

then damages in substitution for an Injunction may be 
given. 
There may also be cases in which, though the four 
abovementioned requirements exist. the defendant, by 
— his conduct, as for instance hurrying up his buildings. 
.80 as, if possible, to avoid an Injunction, or other- 
Wise acting with a reckless disregard to the plaintiff's 
— tights, has disentitled himself from asking that damages 
- may be assessed in substitution for an Injunction. 
E It is impossible to lay down any rule as to what, under 
- the differing circumstances of each case, constitutes 
| either a small injury, or one that can be estimated in 
- money, or what is a small money payment, or an ade- 
|. quate compensation, or what would be oppressive to the 
_ defendant. This must be left to the good sense of the 
i. nal which deals with each case as it comes up for 
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As every owner of land is under an obligation not = 
to allow the branches of his trees to grow so as * 
overhang, or the roots of his trees to extend so as to F 
penetrate his neighbour's land to the detriment ofthe - 
latter in case of breach of such an op NP It is — 





removal of the nuisance.’ i 
Sester a $ 82. Natural rights are those rights which are ¥ 
natural rights. treated by law as the ordinary incidents of property and 
annexed to land wherever it exists. They are part of the ` 
complete rights of ownership, whereas easements are —— 
acquired rights abstracted from the ora of one— "à d 
and added to the ownership of another Ax infringi d 
ment of those rights constitutes a nuisance. — 

á) Ai. Every one has a right in rem to be secured from — 
annoyance whether from smells, noises or other sources of - s i 

discomfort. It is the right of every owner of land to pe d 

have the use of the air in its natural state free from such — 

annoyances, and that the air passing to such land shall — 

T not be unreasonably polluted by other persons.' — 
course, does not mean that a person is entitled to * 

s purity of air, for such a right would be incompatible wi 
| the exercise bv others of ordinary and necessary acts and d 

So pursuits of life. The law does not regard tr # 
| nuisances. In this connection unpolluted air means : ait 
|... — . ef such a degree of purity that it is not — k^ 
— RE ORE compatible with the physical comfort of human e ce. 
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— E ? 1 Lckshmi Narain v. Tara Pro. 
— — anna, I. L. R., 31 Cal., 944 (1904). 

Si gio 2 Act V of 1882 (Easements), «s. 7, 
Aldred' s Case, 9 —* 


1891, ef seq. 
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The rigħt is not violated unless the annoyance is such 
as materially to interfere with the ordinary comfort of 
ħamañ existence." Every owner has also the right to so 
much hight and air as pass vertically thereto.* There is, 
however, no natural right to light or air coming lateral- 
ly. Such a right can only be acquired as an easement.* 
As imstances of the infringement of the right now 
considered the following may be-cited :—A rings bells or 
makes some other unnecessary noise so near a house as 
to interfere materially and unreasonably with the physical 
comfort of the occupier B. The latter may sue for 
an Injunction restraining A from making the noise.* 
Relief also may be claimed against vibration.* Again, 
if 4 pollutes the air with smoke so as to interfere 
materially with the physical comfort of B and C ,who 
carry on business in a neighbouring house, the latter may 
sue for an Injunction to restrain the pollution.^ Injunc- 
tions may also be granted to restrain nuisances from 
smell burning of refuse ;? radiation of heat;* the 
carrying on of noisy and offensive trades and the like. 


no = — =- - — —— —— — — o —É — — — 




















"Crump v. Lambert, L. R.. 3 Eq., tion, L. R.. 100%, Q: H. IL, SSCs 
413. See Bamford x. Turnley, 3 B. Heather v. Pardon, 37 L. T. N- 8S.. 
& &. $3. Goddard’s Easements, 393. 

Sth Ed.. 17. 9 Act I of 1877, s. 54, ill. (£4); 
* Art V of 1882, s. 7, ill. (4). The Land Mortgage Bank of India 
? Chasey v. Ackland. 1895. 2 Ch. v. Ahmedbhoy Hatibbhoy, IL. L. R- 

389, 402. Sarubai v. Bapu Narhar S Bom., 35 (1883) [suit for Injunc- 

Shoni, I. È R., 2 Bom., 660 (1878). tion to restrain a nuisance caused by 
.* Act Iof 1877, s. 54, ill. (s). See the working of the defendant's cot- 







| Pamhom v. Meilich. 19894, 3 Ch., 163 ton mill, creating dust and cotton 
Unjanctions 





against noise caused fuf, and for damages}. 
! Organs): Broder v. Saillard, 2 '" Rapier v. London Tramways 
Lh D. 692. Bal v. Ray, L. R., 8 Co., L. F., 1893, 2 Ch., 588. 


ET i App. 467 (noise caused by horses € Fleming v. Hislop, 11 App. Cas., 
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656. 

9 Reinhardt | v. Mentasti, L. R., 
42 Ch. D.. 685; Robinson v. Kil- 
vert, L. R., 41 Ch. D., 88. 
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There must, however, be not merely a nominal buta — 
. sensible and real damage before the Court: will interfere. — 
Whether or not the injury is substantial enough to —— 5 
induce the Court to exercise its protective jurisdiction is 
a question which must depend upon the particular 
cireumstances of the case. It is impossible to find any 
precise standard by which to determine the question. 
Each case must depend on evidence as to the amount ~ 
and nature of the nuisance Though the right to corrupt — 
and pollute the air may be acquired as against an s . 
individual, no length of time will legalise a publie nuis- - = 
ance or enable a party to prescribe for its continuance’ ~ 
In the undermentioned case plaintiffs beams overhung - 
defendant's soil and defendant erected a building which 
.overhung those beams. A question having arisen as tò — — 
whether the beams gave the plaintiff a. right to the : 
column of air above them held cujus est solum ecjusest ———— 
usque od caelum and the diminution in the defendant's i 
rights by reason of the beams did not extend beyond - 
the protrusion of the beams themselves.* E | 
ii) Light. Every one has a natural right im rem to secure - 
vertically the light appertaining to the situation of — | 
tenement. He has no natural right to the light latera — 
appertaining to it, except by grant or — 
m) Water. A person by or through whose premises water flow 
from other persons’ premises has certain natural rights 
therein. The rights are, in all streams, to have t 
water reach him undeteriorated in quality. It. Ee 
— right of every owner of land that within € — 
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~ the water which naturally passes or percolates by, over, 
Pk- èr through his Jand shall not before so passing or per- 
_» lating be unreasonably polluted by other persons." 
— And in natura! streams having a defined course*, and 
flowing on or below the surface in such defined course, 








— there is a right to have an unobstructed flow from 
— above and below, to have the stream not unreasonably 
= diminished in quantity. and to enjov a reasonable use of 
= the water of the stream.* 

— — These rights are limited to natural streams, that is, 


— streams flowing at their sources by the operation of 
nature and in a natural channel. Rights in artificial 
streams are not natural rights but easements.' The 
nght to affect the quality, the quantity, or the flow of 
— — water, in a manner not justified by natura! right, is an 
. easement, and is therefore subject to the general law of 
— — sasements. Injunctions will be granted to protect the 
legal right to the proper flow of water in a natural 
_ Stream, as also against the fouling and pollution of 
Water. Other nuisances connected with rights in water 
= May be here mentioned, namely, nuisance to the public 
— ght of navigation, nuisance to fishery and the like.’ 
E ‘So long as water is allowed to flow in substantially the 

. same vay as before, there is no disturbance of natural 





















1 Aet V of 1882, «. 7. ill. (f). Singh, 13 W. R., 48 (1870); Baboo 
(3 As to water not flowing in a de- OChumroo Singh v. Mullick Khyrub 
— i channel, see Bunsee Sahoo v. Ahmed, 18 W. R., 525 (1873). 





Mom v. Ayya Krishnama Char. Mad., 46 (1878); Aameshar Pershad 
a Mia. H. C., 46 (1872); Hari Narain Singh v. Koonj Behari Pat- 
| ' vy. Kissen Sundari, tuk, I. L. R., 4 CaL, 633 (1878). — 

L, 11 Cal, 52 (1884). ® Kerr, Inj., 257—260, and see 
ue cif., 192; Underhill, 
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raht giving rise to a cause of action, but user which 
amounts to complete diversion of the stream Is unreason- 
able and may be restrained by  Injunction.* Each 
recurring act of disturbance creates a fresh cause of 
action," and the burden of proof is on the person claiming 
invasion of natural nghts.* 

Every owner of land has a right that such land in its 
natural condition shall have the support naturally 
rendered by the subjacent and adjacent soil of another 
person.* The land is in its natural condition when it is 
anburdened by building or other weighty object which 
may be built or set upon it. The natural right to 
support, though it cannot be increased by the erection 
of buildings or by otherwise increasing the weight and 





_nressure of the land upon the subjacent or adjacent 


ground, (a mght to any such increment, of support 
being acquirable only as an easement), on the other 
hand is not lost or diminished by any such addi- 
tion of weight or pressure. By virtue of the natural 
right a person is not inherently entitled to more sup- 
port than is necessary to prevent the soil, if un- 
burdened with buildings, from falling in. The right 
of support is one existing by reason of vicmage and i$ 
very varied, as the right of support of land by land, of 
buildings by land, or of buildings by buildings: Its 
consideration may be divided into the lateral support 
of land by adjacent land, the vertical support of the 














t Directors of Swindon Waterworks — Daassee, 15 W. R., 83 (1871); Bickett 
Co., Ld. v. Proprietors of the Wills v. Morris, L R. 1 H. L, Se, LE 


and Berks Canal Navigation Co, Obhoy Churn Dey v. Lubhy Monet — 





2 Court of Wards v. Rajah Leela- 
nund Singh, 13 W. R., 48 (1870). 

3 Hari Mohun Thaker v. Kissen 
Senderi, I. L. R, 1) Cal, 6052 
(1884); Onraet v. Kishen Soondaree 
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surface by the subsoil (where the property in the 
two is distinct), the support of buildings, vertically, 
by subjacent soil, the support of buildings !aterally 
by adjacent soils, and the support of buildings 
m juxtaposition. In some of these instances the 
mght is a natural right: in others it is an acquired 
nght, that is, an easement. It would be beyond 
the scope of this work to enter upon a consideration 
of all these instances of the right of support, or to 
discuss the various incidents of such right. In all cases, 
however. an Injunction (either temporary or perpetual) 
may be an appropriate or necessary relief. The right of 
support is pre-eminently one for the protection of which 





- an Injunction may be an essential relief ; and this either , 


before or after there has been a decision upon the exis- 
tence of such a right in any particular case. It is ob- 
vious that the invasion of such a right, when it exists, 

may work irreparable mischief, and that, prior to any 

_ decision upon it, far less inconvenience or probable dam- 
age will generally arise from granting than from refusing 

* temporary Injunction. A reasonable probability of 
damage is a sufficient ground for an Injunction.’ So 

(the right to lateral support being an incident to the 
ownership of land : and its infringement a nuisance), the 
removal and excavation of earth upon udjacent premises 

ìn such manner as to endanger the stability of the com- 
Plainant’s soil and fences, by removing their lateral sup- 
_ Port. will be enjoined.” The following instance of the 
— Sant of an Injunction given by the Specific Relief 
~ Actmay also be here cited, though it is really an 
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> when the cause of action arises see 
| Jawatri v. H. A. Emile, I. L. R., 13 
All.. 95 (1890). 
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of contiguous lands and of the mines underneath them. 
A works his mine so as to extend under B's mine’ 
and threatens to remove certain pillars which beld to 
support B's mine. The latter may sue for an Injunction 
to restrain him from so doing.’ 

$ 83. A right of easement is as much the property of 
a person as the house in respect of which it is enjoyed ;* 
and the infnngement of that right entitles the person 
injured to compensation in damages, and in appropriate 
cases to an Injunction. The law of easements for the 
territories respectively administered by the Governors of 
Bombay and Madras, the Lieutenant-Governor of the 
North-West Provinces and the Chief Commissioners of 
the Central Provinces, Oudh and Coorg is contained 1n the 
Indian Easements Act which is in the main and with some 
exceptions a codification of the English law on the sub- 
jects of easements and profits è prendre appurtenant.’ 
The law for the rest of British India is partly contained 
in the Indian Limitation Act:* the remaining portion of 
the law relating to easements is mainly the same às the 
English law relating thereto. 

Whereas natural rights are rights inherent in the pos- 
session of land belonging to every owner as a matter of 
course, easements are either created at the will of a land- 
owner affected by them for the benefit of a neighbour oF 
otherwise acquired by one person as against other person 





1 Act I of 1877, s. 54, ill. (r). A 1891 ; Mitchell’s Law of — M. 
stronger case is required where the India. 2nd Ed., 1898. The acthor - 
damage is merely threatened than also obliged for some of the -matters — 


where some damage has actually in this chapter to the learned Tagore” = 


4ccurred : Corporation of Birmingham Professor for 1899, Mr. F. 
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1. Allen, 6 Ch. D. 287, 288. who has kindly allowed him "E ** 


3 Pranjivandas Harjivandas v. Ma- synopsis of his lectures on the lew. E 
jarim Semaldas, 1 Bom. H. C R.,156 Easements in British India. * M 
(1863). * Act XV of 1877, 29.26, 27. = 

® See Acts V of 1882 & VIII of ph 
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who is a landholder. In English law an easement is a 
privilege without profit. and therefore the right known as 
a profi & prendre is not an easement. In this country, 
however, the latter word has a more extensive meaning. 
since in those portions of India governed by the Easements 
Act it includes a profit à prendre appurtenant, that is, 
annexed to the ownership of immoveable property known 
prior to Act XV of 1877 as ‘‘an interest in immoveable 
property appurtenant to land ;;"' and in the portions 
not so governed it includes - profit a prendre in gross, 
that is, one not appurtenant to property and which can be 
enjoyed by a person not in the possession, enjoyment, or 
9€cupation of any dominant tenement.” Rights to do 








acts necessary to secure the full enjoyment of an easement 
are called accessory rights. Easements may be acquise* 


by express or implied grant, by presumed grant or opera- 
ton of law (such as easements of necessity and quasi- 
*asements) by custom and prescription.* 

It would be beyond the scope of this work which deals 
with a form of procedure only to treat of the substantive 





law relating to easements. It may, however, be shortly 





Stated that whatever be the nature of an easement and 





$ As to easements of necessity and 





: Čr Munda, I. E R.. 5 Cal.. 945 13. The law as to easements of neces- 
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sity is the samein those parts of India 


EE NM Aen V of 18582, s. 24. in wherethe Easements Actis not in 
E ed C- Sami, I. L. È., 15 force. Charu Surnokar v. Dokouri 
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constitute the foundation of the relief against nuisances. 
Indeed, so closely allied are the two subjects that it is 
difficult to draw the line between what constitutes a vio- 
lation of an easement and what a nuisance. Ina generic 
sense every violation of an easement may be considered 
as a nuisance, although the converse of the proposition 
does not hold true. In both cases to warrant the inter- 
position of equity, an irreparable injury must be made to 
appear which is not susceptible of adequate compensation 
in pecuniary damages, or which from the nature of the 
case would occasion a constantly recurring grievance, 
such as loss of health, trade, business or destruction of 
means of subsistence. The protection of easements in _ 
the widest sense of that term probably constitutes one of 
— mostimportant heads of jurisdiction by Injunction- 
The commoner and most important easements are those 


relating to air, light,* support,* 


— — — — —— 4 as o l a — — 


om. cft. S3, and Chunilal Mancharam 
v. Mamishankar Atmaram, I. L. R. 
ik Bom.. 616 (1893). The rule en- 
acted by cl. (f) as to easements 
created on a partition of joint pro- 
perty is applicable in parts of India 
wiere this Act is not in force. 
Ratanji Hormasjs Bottlewalla v. Edalji 


water, and way.’ In 





 ——À—Ó n 


two tenements held under lease 
from the same landlord see Robam 
v. Edwards, L. R., 1893, 2 Ch., 146; 
Act I of 1877, s. 54, ill. (7)- As to 
Injunctions in cases of 
acquired by grant, prescription of - 
custom vw. post. 

1 High, Inj., § 848, ef seq. ; and see 











33; 





Hormasji Botilewalla, 8 Bom. H.C.  generallyas to Injunctions in ease | 
sz. Q. C. J... 181, 185 (1871); of casement, Kerr, Inj. Ch- Vis; — 
Moadhnosodun Dey v. Bisemath Dey, Beach, Inj., Ch. XXVI; Joyce es 
15 B. L. R.. 361, 367 (1875): Charu Inj., pp. 424, 452—463; Joys Gas 
Surnokar v. Dokouri Chunder Thacoor, Doctrines, 205; Hilliard, Inj., — * 
supra; Purshotam Sakharam v. — XXVII; Spelling's kERÓ -- 
Durgoji Tukaram, I. L. R., 14 Bom., Relief, § 219, ef seq- 0 EE 
452 (1890). The case of transfer by ® Spelling, op- cit., $219: — 


contemporaneous conveyances or de. 
vises has not been provided for by 
the section, but the law in India is 


. the same as that in force in England 
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on this point. The Delhi and London 
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= R..14 Cal, 839, 853 (1887) Asto 
ELT acd us | E" gv uat TOTEM | p ocu | 
24^ P * - ~ — — E ; E —— wa l = 
“An ERA ES E E MD. — ee : -- Tos Qe Pu. 3 Dd EM. e 
a — — r- "nd 2 * = =" | «Tum * a = E — — - Mt ti sg 





Tore 
CENTRAL LIBRARY 


INJUNCTIONS AGAINST NUISANCES. 153 


T India, having regard to the mode of life and usages of 
~ ‘the country, the right of privacy is one of importance 
~- and is acquirable by custom.’ The easements named 
and the issue of Injunctions against their infringement 
lorm the subject-matter of the remaining portion of this 
Chapter. 

Owing to conditions of climate and mode of life, Eng- ( Air. 
lish law has not regarded as of equal value the rights to 
light and air? The right to have air coming to an 
ancient window or other aperture in a building 1s an 
undisputed right, but a right by way of easement to the 
aecess of air over the general unlimited surface of a 
neighbour cannot be acquired by mere enjoyment, and so 
it has been held that there is no right that the owner of 
a windmill shall have the streams of wind accustomed to 
How over neighbouring land to his mill uninterrupted, 
and that the access of air to the chimneys off a building 
cannot, as against the occupier of neighbouring land, be 
claimed either as a natural right of property or as an 
fasement. The distinction appears to be that as the 
window or other aperture is capable of receiving the air 
in a definite direction only and in a definite quantity 
and only requires an open space for a short distance, 
and as the claim is limited and the enjoyment capable 
of obstruction by reasonable means, the Court will 
Presume in the case of an ancient window an easement. 
The converse right that the air in a building should be 

allowed to escape through or over an adjoining property 

| for the purpose of ventilation is also an easement. The 
Natural right which a person possesses that the air 
za which passes over his land shall not be polluted by others 
— pe — been mentioned, 5 but an adverse right i to 
s BÉ ISN de tight to eir sme Low 3 v. ante, S 82. 














* V of 1882, s, 18, ill. (^). — Times, March 13, 1887, pp- 433—436. pes 
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pollute the air may be acquired, and when acquired is 
an easement.’ : 
Easements of light and air differ as to their mede of 
acquisition, for whereas light can only be acquired under 
the Prescription Act, a prescriptive right to air can only 
be gained under the common law—no mention having 
been made of such right by the Act.* Though the right 
of light and air are different and are acquired by different 
means, it is a frequent though erroneous practice to couple 
them together as if thev were one and the same easement, 
or as if they were at all events so connected that where 
there was the one, there was also the other. The only 
real point in common is that they both exist in connection 
with windows and other openings in the walls of houses. 
The nature of the case which would have to be made in 
an English Court for an Injunction by reason ofthe ob- 
struction of air is toto carlo different from a case of light- 
Cases are verv rare indeed and must be very special, such 
as to involve danger to health or something very nearly 
approaching to that, to justify the interference of the 
Court on the ground of the diminution of air 
The access of air is in this country of hardly less import- 
ance than in that of light, in fact having regard to the  —— 
wav in which daylight is sedulously excluded in this <= 
country. and to the almost perpendicular rays of the 
sun in nine out of twelve months, it may be said to be 
even of greater importance. It must be taken asa 
CCP n AEG ee O a - ine 















t Goddard on Easements, Sth 2 Ch,, 
ed.. 39— 47. Base v. Gregory, 
9 7b., 263. * Nandkishor 
* City of London Brewery Com- — qubhas Prantallabhadas, LL Ras 
pany v. Tennant, L. R., 9 Ch. App. Bom.. 95, 97 (1883), —— 
218; Goddard | 9, Li 
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— matter of common knowledge that a material interference 
= withitis injurious, not only to the comfort, but to the 
= health of the inmates of the house thus affected,' 
The Calcutta High Court, however, has followed the 
English law as above stated. 
The application in this matter of this law leads to some 
Meonvenience.* In the case last cited Markby, J., observed 
as follows :—**The reasons for which apertures are made 
in the walls of houses in the two countries are very differ- 
ent. In England an aperture is made chiefly for light; 
the sun being less bright, and the air colder there, we 
desire to obtain all the light we can; and only to admit 
Just so much air as is necessary for wholesome ventilation ; 
lor which reason we always use glass in our windows. 
In this country the object is preceisely the reverse—te-z-t 
as much air as possible, and to exclude the superfluous 
light. 4 comparatively small aperture will in this country 
light a room ; but without a free current of air a room 
would very often be uncomfortable, and even unhealthy. 
Hence the frequent omission of glass, and the numerous 
contrivances of verandahs. jilmils, chicks, hoods and so 
forth. which are all intended to shut out the light, whilst 
the air is admitted. But unfortunately the law of Eng- 
land being fashioned upon the wants of the inhabitants 
ef that country has specially favoured the acquisition of 
_ the right to free access of light, but has taken very little 
= . notice of the right to free access of air. Light and air 

have indeed very often been treated as one and the same 
= easement; the right being looked upon as the right to 
have the aperture unobstructed, the owner using it for 
E Whatever Brrpose he pleased. This was the mode in 
BEEN — — 


EL E M cin 

"EE M E con á Balgovan w. Bha- * Modhoosoodun Dey *- Bissonawt^ 
c — dia Wadas, «upra. Dey, 15 B. L. R., 361,367 (1375). 
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rt 
which I dealt with the case when assessing the damages | =a 
in Bagram v. Khettranath Karformah, but the Court of 3 


Appeal took a different view. As I understaüd Sir 
Barnes Peacock's judgment, he considers that the right to 
air stands now, as it did when Alldred’s case? was decided 
upon the ground of health, and that the Court interferes 
upon the ground of nuisance.” This no doubt is in strict —— 
accordance with the English law. It is the same view as 
was taken by Lord Hatherly (then V. C. Wood) in Dent : 
v. The Auction Mart Co., where he says :—‘There are 
difficulties about the case of air as distinguished from that — — 
of light, but the Court has interfered to prevent the total — - 
obstruction of air. He then states that the obstruction — — 
in that particular case was one which the Court would recog- 
niza ‘on the ground of nuisance’ and adds ‘this is perhaps | | 
the proper ground on which to place the interference 
the Court, although in decrees the words ‘light and air’ r= 
are often used together as if the two things went part passu. — 
I think, therefore, I am bound by authority to hold that, — 
in Calcutta, as under the English law, independently of | 
Act LX of 1871, the only right which can be gained in respect — 5 
of air is that there shall not be an obstruction which is — — 
nuisance or injurious to health — 
Wherever in India the Easements Act is in force the 1j 
right to air and the remedies for its infraction are gec 
beyond the limits within which they are — by th 
Bengal decisions above cited and are made as extens ive 





















1 3 B. L. R., O. C. J., 18. 

2 9 Rep, 5S. 

* ** In other words to render the s^ 
JJ house unt for the ordinary por- [fhe Conrt ip the = 
og Pores of tabitation or business '"" per case (citing Barrow * 
Sir Earnes Peacock in Bagram v. Hyde, 129) said where thes 
E. Khettranath Karjormah, supra. — cient adit for — ite 
- S t. Y. R.. 2 Ea., 238, at page 252. sient adi 
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M as the right and remedies in respect of light. For a suit 
-~ fordamages is*maintainable for disturbance of easements 
= provided that the disturbance has actually caused sub- 
stantial damage to the plaintiff. And where the easement 
disturbed is a right to the free passage of air to the 
openings in a house damage is substantial, if it interferes 
materially with the physical comfort of the plaintiff 
though it is not injurious to his health.' Subject to the 
provisions of the Specific Relief Act, sections 52—57 both 
inclusive, an Injunction may be granted to restrain the 
disturbance of an easement—(a) if the easement is actually 
disturbed, when compensation for such disturbance might 

be recovered under this Act ; (5) if the disturbance 1s only 
threatened or intended, when the act threatened or 
intended must necessarily, if performed, disturb the 

. easement.* 

It is immaterial whether light and air are admitted 
through a window or a door. In case of obstruction, the 
owner of the dominant tenement is in either case entitled 
to protection. The only question is whether there is an 
aperture capable of admitting light and air and such aper- 

ture will confer the same legal right, whether it be used 

exclusively for the passage of light and air and be termed 

a window or is intended to be used as a means of communi- 

cation and called a door. This is more particularly the 

«ase in this country, where, perhaps, except during the 
— monsoon, a door and a window are almost the same, so 
-— lar as the admission of light and air is concerned.* 

— _ In conformity with the English rule upon the point, a 
EC right to unobstructed access of the south breeze, or any 


Ee Se such, has been held not to be soquirable, by 


"x 


















L7 Act V of 1882, «. 33, and explan- 3 Ratanys Hormasji — Bottlewalla vw. 
~ 2 JIT to this section- M;tehbell's — Edalji Hormasji Bottlewalla, 8 Bom. 


, 215. H. €. R., O. C. J., 181, 190 (1871). 
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prescription, though it might be acquired by express 


grant, bv the law of India as it stood before Act LX of* 


i871.’ or under that Act, or Act XV of 1877.2 In the 
ease of Barrow v. Archer already cited the Court observed 
as follows :—** A plaintiff cannot vest his title to the en- 
joyment of light and air (not on the principle that if the 
light be sufficient, the access of air will be presumed to be 
sufficient) on the assumption of a principle that having 
regard to the climate a party gets a right to the south 
wind and that the right to light must go to the extent that 
independently of the light being sufficient, he is entitled 
to a current of air the same as a current of water and that 
to the extent of such a current he is entitled to be free 
from all obstruction. Such a claim is in fact an assertion 
that a plaintiff gains by prescription a right to have the 


current of air impinge direct upon his premises in the 


direction the wind blows, and that it is not sufficient that 
he gets air ample and sufficient for all sanitary purposes, 
but that he gets itin the direction from which it blows, 
undirected by any obstruction and is in fact co-extensive 
with a claim to a prospect the right to which has been 
held not to exist. Were such a principle to be 
upheld, the consequences would be that to prevent 
an acquisition of right, the owners of adjoining pro- 
perty on all sides would be compelled to build up 
against a party, in order to prevent his getting a right to 
the absence of everything, that could obstruct the direct 
impinging of the wind. ’’* Where it was urged that the 
Court should decide the question as to the existence of 





t! Baram v. Khettranath Kario- 3 See Atty.-Genl. w. Doupily. z; 
mah, 3 P. L. R., O. C. J.. 46 (1869) ; Ves., s. 452. — 
Barrow v. Archer, Cor. 9, 11 (1864). * Burrow vw. Archer, Cor. 9, MW 


* Delhi and Londen Rank, Ld. v. (1864) [following Webe v. Bird E 


Hom Lll Dutt, I. I. R., 14 Ca., C. B. N. S.. 263]. 
839, 854 (1887). 
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M sach a night, not on the English cases but according to the 

= ‘‘ireumstances of this country, and the particular winds 
= prevaring. and that a direct breeze from the south was 

almost a necessity, it was held that it was equally necessary 

lor the Court to see that in studying luxury and comfort 

it did not make the subservient tenement subservient to 

more than the law requires, especially as the easement 

gained is a curtailment of the legal rights of the owner of 
that tenement.! 

In coming to a decision whether a building will or will 
not diminish the air entering the dominant tenement, the 
Court may consider the circumstance of the building being 
on the south side, from which the air comes during the 
hottest season of the year.” 

The right to an Injunction is of course measurable and (ii) Injunctions 
limited by the extent of the right sought to be protected. —— of 
From the aforegoing paragraph it will have appeared that * 
while under the Easements Act an Injunction may be ob- 
tamed to restrain the obstruction of air if such obstruction 
interferes materially with the physical comfort of the 
plaintiff, though it is not injurious to his health, in other 
eases the Court interferes upon the ground of health, and 
in order to justify an Injunction the obstruction must 
amount to a nuisance. In either case the principles 
p> regulating the exercise of protective jurisdiction are those 
Which exist for the prevention of all torts and are 
—rontained in the Specific Relief Act. 
| There may be circumstances in a case such as to justify 
— the Court in holding that a covenant not to interrupt the 


Pa 


E E. pawage of air to the house of a neighbour may be 





















Bor. H. C. R., I&I, 190 (1871). L 
s Holl v. Jichfield Brewery Co., — 
8 49 L. J., Ch., 655 ; Kerr, Inj., ?11. = ; $ P 
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(iii) Light. ‘“Every man on his own land has a right to all the light - e 
and air which will come to him and he may erect, even” 
on the extremity of his land, buildings with as many win- 
dows as he pleases. In order to make it lawful for him — 
to appropriate to himself the use of the light, he does not — 
require any consent from the owner of the adjoining land. 
He. therefore, begins to acquire the right to the enjoyment — — 
of light by mere occupancy. After he has erected his — 
building the owner of the adjoining land may afterwards | 
within twenty years build upon his own land, and so 
obstruct the light which would otherwise pass to the build- 
ing of his neighbour. But if the light be suffered to pass 
without interruption during that period to the building — — 
so erected, the law implies, from the non-obstruction of the = 
light for that length of time, that the owner of the adjom- ^ 
ing land has consented that the person who has erected 
the building upon his land shall continue to enjoy the * 
light without obstruction so long as he shall continue the — 
specific mode of enjoyment which he had been used to - 
have during that period." . * 

To acquire by prescription a right to the aninterrspist o — 
access of light and air through the windows of a dwelling- — ^m <= 
house, it is sufficient that the building in respect of which — 2 : 

E. the right is claimed has assumed the appearance and out- - 
EA — ward aspect of a dweiling-house for more than twenty 
v |... years before the time of the commencement of the sui 
= 34 3259 ? -~ though not completed or used as a dwelling-house for he : 
—— full period of twenty years before that time. When “i E 
— — building is so far completed as to show an intention t 
! 5 = use it as a dwelling-house with certain windows or ope n- 
EU. A. ings for light and air, from that time it beco nes * i dut 
i EV PA of those who are concerned i in re a] or 
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nght tothe access of light and air from arising in respect 
‘of such windows to take steps to challenge and hinder the 
acquisition of such right.' 

The owner of a house, the light coming to which is 
obstructed by an erection made upon adjoining land by a 
person who, quê such adjoining land is a trespasser, may 
possibly have an action against the person causing 
obstruction, even though he has not obtained by pre- 
*nption an easement of light. But where the person 
causing such obstruction is the rightful owner of the 
adjoining land or acting with the permission of the owner, 
no such action as aforesaid will lie against him, unless the 
plaintiff has acquired an easement.* 

A person has an absolute and indefeasible right under 
section 26 of the Limitation Act to have substantially the 
same amount of light enter his room through the parti- 
cular apertures through which it had always passed, or 
to be indemnified for the diminution of the light caused." 

The full prescriptive right to hght is thus the right to 
so much light as has flowed through the particular aper- 
ture or apertures during the prescribed period. But the 
nght in respect of the remedy for its infringement is sub- 
ject to limitation and. therefore, the remedy for distur- 
bance of a prescriptive right to light depends upon the 
obstruction of such light as is sufficient for the comfort- 



















able use and enjoyment of the dominant tenement if a 
E = B or for its beneficial use and occupation if 


— — — — — OO e — 


2 Dhuman Khan v. Muhammad 
Khan. I. L- R.. 19 AIL, 153 (1896). 

3 Kadarbhas v. Rahimbhai, T. L- 
P.. 13 Bom., 676 (1889). If the 
property has been diminished in 
valoe, the plaintif is entitled to re- 
cover damages, Lackersteen v. Tar- 
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It is not every speculative exclusion of light or even sen- 
sible diminution of light that gives a righ* of action, but 
such a diminution of light as really makes the premises 
to a sensible degree less fit for occupation or business.' 

** Sir Barnes Peacock lays down substantially the same 
rule as to interference with light as was laid down by Lord 
Cranworth in Clarke v. Clarke? and was adopted by the 
Lords Justices in Robson v. Whittingham* In Bagram 
v. Khettranath Karformah it is said: ‘It would be 
unreasonable to presume that the owner of the servient 
tenement intended to grant a right to the use of more 
light than was necessary for the comfortable and con- 
venient habitation of the dwelling-house or that he 
intended to increase the value of his neighbour’s house by 
reducing the value of his own land. Principles of general 
convenience, upon which the presumptions of right to 
light by prescription or grant depend, require that lights 
in a dwelling-house, which have been uninterruptedly 
used for a long time, should not be darkened so 
as to render the house unfit for comfortable habita- 
tion, but they do not require such a presumption 4s 
would impede the erection of buildings on the servient 
tenement which would not deprive the dominant house 
of any degree of what was reasonably necessary for 
comfortable habitation. ' 

The case of Bagram v. Khettranath Karjormah lays 
down the law independently of the Indian Statute in 
accordance with the English Chancery decisions inde- 
separ of the English Statute ; and this I must accept — 
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Archer, Coryton, 11 habitation of the house." €. D 
(1864); and see Bagram v. Khettra - * L. R. 1 Cb., App. 16- 
math Karjormah, 3 B. L. R., O. C. ® L. R., 1 Ch, 442. | 
oJ. 54. ** There is no injury if the s3. m. O. Gy 18 at po — 





plaintiff has still as much light as (1869). 
($9 necessary for tho comforteble s Ibid. 
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as thelaw of Calcutta also, namely, that by enjoyment 
only the right tc so much air can be gained as is necessary 
toavoid a nuisance, and only the right to so much light as 
is necessary for comfortable habitation. ^^! 

A plaintiff is entitled to stand on his right and not to 
depend upon the degree of consideration which the defend- 
ant may show him from time to time. So it is no answer 
to say that there will be reflected light from the 
of the new and obstructing building when it is whitewash- 
ed. A plaintiff isnot bound to put up with reflected light 
even if it would not be incomparably less than the direct 
sky-light: moreover, there is no means of ensuring the 
wall being kept whitewashed. or in a state to reflect hght.” 
When a room was made so dark that the plaintiff opened a 
sky-light which helped to illuminate all the rooms at ; date 
of suit, the Court observed that a person was not bound 
to open a sky-light in his roof because his neighbour blocks 
the light and air out.* 

The right to unobstructed light is not diminished by the 
circumstance that the possessor of that right has either by 


purchase from, or by the free gift of, any other person, or 


wall 





























| Modhoosoodun Dey wv. Bis- 


tion is slight and injury trifling, but 
math Dey, 15 B. L. K., 370, 371 (1875) ; 


these are very rare and depend upon 


| and see Benode Coomaree Dassee v. exceptional circumstances, Coddard 

Dp Sestaminey Doser, I. I. R., 16 on Easements, 476. 
E (Cal, 256, 257 (1889) [4 person is en- 9? Ratasji Hormasji Bottlewatla 
x: -HMled to so much use and access of v. Edalji Hormasji — Bottlewalla. S 


Bom. H. C. R., 181, 191, 192 (1871) 


light as is reasonably necessary for 
te R., 5 Ch. 


comfortable habitation of bis 


E ES of the use 
EL tà wee cf air as may be never 
— preven premises being ren- 
_ Sem unfit for habitation or busi- 
Lm Sce also The Delhi and Lon- 
Ca t. da t Bank v. Hem Lal Dutt, l. L. 
cp Emo Jamnadas v. 
— e L R, 2 Bom., 133 
— mm D. * are cases in which the 

















citing Straight v. Burn, la 
App.. 163; and Dent v. Auction 
Mart Co.. L- R.. 2 Eq.. 238; Gha- 
nasham Nilkant Nadkarni w. Mor- 
oba Ramchandra Pai, |. L. R., IS 
Bom., 474, 479 (1894); [but see al«o 
ib., p. 485 in appeal), Dhunjibhoy 
Cowasji Umrigar v. Lisboa, I. L. R., 

® Lackersteen v. Paramanick, Cor., 
92 (1864). 
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bv the operation of any Act of the Legislature obtained 
other hight in addition to that which he had a prescriptive% 
nght to." The owner of ancient lights may imprpve his 
heht but must not increase it.” 

Where there was a roof to the plaintiff's verandah, not 
of a permanent character, built by the orders of the plain- 
tiff himself, the effect of which was to intercept the direct 
skv-light, and it was contended by the defendant that, as 
the plaintiff had diminished his light and air by his own 
act. the question of material diminution of comfort must 
be determined with regard to that diminished light ; it was 
held that as the evidence showed that the plaintiff had put 
a covering to the wooden rafters which could be placed 
or removed according to circumstances, he had done no- 
thing which could be deemed equivalent to a surrender of 
his light, or disentitle him to the same amount of light and 
air as he enjoyed when he first took possession of the pro- 
perty. A person may wish to accommodate the light and 
air to the season of the vear, but that is no reason why 
he should be deprived of it at all times.* So the fact that 
a window is not often opened, and that in the monsoon 
windows are closed at the foot by dammar and tiles to 
keep out the wet, is not an objection, as a plaintiff may 
regulate his use of his windows any way he likes.* 

Under the Easements Act also a suit for disturbance of © 
easement will lie, provided that the disturbance has ac- ~ 
tually = substantial damage to the plaintiff: that is, — - 





QoGhewasham — Nilbemt Nadkarni on site of an ‘ancient building 200 
v. Morobe Ramchandra Pai, I. L. R., Pendarres v. Munro, L. n 
IS Bom.. 474, 478, following Dyers’ — Ch., 611. £28 







Co. v. King, L R.. 9 Eg. 438, 442. * Ratanji Hormasji 
9 Taphng v. Jones, 11 H. L., "0s 






H. C. R.. 181, 190, 191 (1871). — 
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— where evidence of the easement is affected, or the value of 
Doe dominant heritage is materially diminished, or the 
- damage interferes materially with the phyiscal comfort of 
E _ the plaintiff or prevents him from carrying on his accus- 
E E omed business in the dominant heritage as beneficially as 
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: he had done previous to instituting the suit.' 
E Kekewich, J., in a recent case? has summarised the law 


—— 





_ felatmg to the remedies available upon obstruction of 
=. E light as follows : ** There are two classes of cases. If you 
- interfere with the access of light to a man's window to 
_ the extent of 2 per cent., or 3 per cent., or even perhaps 10 
E per cent, or more, where it enters in large quantities the 
— Court declines to interfere. Sir George Jessel used to 
| A. ‘Say that was a case in which no action could be maintained 
dither in law or in equity. No jury would give damages, 
_ and the Court of Chancery would not grant an Injunction. 
= E there is a second class of cases, where there is an in- 
petrence of light of a serious character, but yet not really 
& practical interference with the comfortable enjoyment 
: m the plaintiff's premises. For that probably small 
game would be sufficient. Then there is a third 
- dass of cases, where the interference is of a grosser kind ; 
there, of course, an Injunction would follow with costs. ' 
if a landlord conveys one of two closes to another he 
af am afterwards do anything to derogate from his grant.* 
v it the maxim that a grantor shall not derogate does not 
E le a grantee of a house to claim an easement of light 
t to an extent inconsistent with the intention to be implied 
m the circumstances Agel, at the time of the grant 
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& Cr.. L. R.. 1894. 2 Ch.. 442. 
* Rirmingham Dudley & T istrict 
Banking Co. v. Ross, 38 Ch. D., 295. 
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ite) — According to section 35 of the Indian Easements Act 

sbetruetion (which substantially expresses the rule applicable in terri 

ae tories to which the Act does not extend) subject to the pro- 
visions of the Specific Relief Act relating to Injunctions, 
an Injunction may be granted to restrain the disturbance 
of an easement (a) if the easement is actually disturbed, 
when compensation for such disturbance might be recover- 
ed ; (b) if the disturbance is only threatened or intended 
when the act threatened or intended, must necessarily, if 
performed, disturb the easement. 

Where there has been an obstruction of an easement 
to light and air, the question, whether the relief should be 
by way of Injunction or damages, is one of no little diff- 
culty.’ In an early case in the Calcutta High Court, 
the rule was stated to be that, if it be satisfactorily shown 
that the building when erected will materially lessen the 
enjoyment of light and air to which the plaintiff lays 
claim by right, then the Court will interfere by Injunc- 
tion. 

The decisions of the English Courts (beanng upon the 
principles regulating the grant of an injunction) down to 
the years 1871, 1838, and 1894, respectively, have been 
reviewed in the Bombay High Court by Sargent. Q I 
three judgments from which the following excerpts are 
taken. In the first of those cases, decided prior to the 
passing of the Specific Relief Act,* he said :— 

Bottlewalla v. '" Now the Court of Chancery in England has, in the 
. course of the last seven and eight years, had frequently 

to consider the question of obstruction to light and air, 

and the principles npon which the Court will interfere by 


Í — — = 





MR. ee ^o m — 


' Kadarbhai v. Rahimbhai, Y. L. * Ratanji H. Rottlewalla v. Edalp 
R., 13 Bom., 676 (1889). H. Botlewalla, 8 Bom. H. © By - 
* Barrow vw. Archer, Coryton, 10, 181, 186—189 (1871). 7" 
Ll (1861). EK 
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Injunction either to prevent, or prohibit the continuance 
‘of, the alleged obstruction. The perusal of those cases 
beyond question leads to one conclusion—a conclusion 
referred to by the present Lord Chancellor when sitting as 
Vice-Chancellor Page Wood in the case of Dent v. Auction 
Mart Co.,^ namely, that there are many obvious cases of 
new buildings darkening those opposite to them, but not in 
such a degree that an Injunction conld be maintained or 
an action upon the case, which, however, might be main- 
tained in many cases which could not support an Injunc- 
ton When, however, we pass to the application of that 
proposition to the varying circumstances of alleged ob- 
structions, we find that the learned judges, be they. Vice- 
Chancellors or Chancellors, have differed materiallv both 
m their mode of stating the principles upon which, that 
doctrine is to be applied and still more, perhaps, in the 
application of the doctrine to the actual circumstances 
beforethem Now the earliest of the recent cases in which 
the matter has been fully considered is that of Jackson v. 
The Duke of Newcastle.” before Lord Westbury. His 
Lordship, after referring to the judgment of Lord Eldon 
"n The Attorney-General v. Nichol,’ says: ‘ The foundation 
of the jurisdiction appears to be, that injury to property 
which renders it in a material degree unsuitable for the 
purposes to which it is now applied, or lessens considerably 
| the enjoyment which the owner now has of it. The Court 
Mo thet injury of this nature does not admit of being 
Md and redressed by — In Johnson v. W yatt* 














Jamnadas Shankarlal v. Atmaram 
Harjivan, I. L. R.. 2 Bom., 136, !:5; 
(1877). 

3 The Attorney-Generai v. Nichel, 
16 Ves., 342. 

9 Johnson v. Wyatt, 23 L- J.. Cb.. 
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before the Lords Justices, the Lord Justice Turner 
says: [I think that at all events a plaintiff-coming to this ^ 
Court for its interference in a case of this nature is Jound 
to show that the obstruction ts such as will render the house 
occupied by him, if not of less value, less fit, or at least 
substantially less comfortable, for the purposes of occupa- 
tion.” In Dent v. Auction Mart Co.,' the present Lord 
Chancellor, then Vice-Chancellor, Wood, having, as he 
says, considered the question imn every possible way, arriv- 





ed at the conclusion that, when substantial damages would 
be given at law, as distinguished from some small sum—£5. 
£10, or £15—the Court would interpose by Injunction, 
However, he admits that he feels some difficulty with 
reference to recent authorities, and that the decision of -~ 
the Lords Justices in Robson v. Whittingham? is scarcely 
reconcilable with such a principle. In Martin v. Headon,* 
Vice-Chancellor kindersley says, that whenever it is 
shown that the comfort or enjoyment of a man or of hs | 
family in the occupation of his house is seriously interfered — — 
with, there is sufficient ground for the interference of the 
Court : and lastly, in Staight v. Burn,* Lord Justice Giffard 
says: “I take the course of this Court to be, that when 
there is a material injury to that which is a clear legal right, __ 
and it appears that damages. from the nature of the case, — 
would not be a complete compensation, this Court will * E: 
interfere by Injunction.’ ^ 
The statements of the learned judges in the two last 
cases, taken together, seem to me to be as lucid "Ee 
plete an exposition of the principle on which the Cou 
interferes in cases of this nature as the subject admits, of. | 
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It is to be remarked that in both those cases the learned 
'Judges said they would have granted a mandatory In- 
junction, had it been asked for in the first case and had 
the question been before the Court at the hearing in the 
latter. 

In Dent v. Auction Mart Co.,; an Injunction, both pre- 
ventive and mandatory, was granted ; and in Johnson v. 
Wyatt? the question before the Court involved the right 
toan Injunction of either description. It is clear, I think, 
therefore, that the learned Judges had the remedy by 
mandatory Injunction in contemplation, when they laid 
down the principle upon which the Court interferes. This 
is clearly so with respect to Lord Westbury from his 
Lordship's remarks in Jsenberg v. East India House Estate 
Company. He says: * The remedy given by the Common 
Law for a grievance of this description is an action for 
damages—that action is liable to be resorted to so long as 
thecause ofdamage continues. Upon that ground, and 
by reason also of the damage in many cases not admit- 
tng of being estimated in money, this Court has assumed 
jurisdiction. Now this jurisdiction, so far as it partakes 
of the nature of a preventive remedy—that is, prohibition 
of further damage, or an intended damage-—is a jurisdic- 
tion that may be exercised without difficulty and rests upon 
the clearest prnciples. But there has been superadded 

` fothat the power of the Court to grant what has been de- 
nominated a mandatory Injunction, that is, an order 
compelling a defendant to restore things to the condition 
in which they were at the time when the plaintiff's com- 
plaint was made. The exercise of that power is one that 
- J must be attended with the greatest possible caution. I 


E o KH. 2 Eq.. 238 (1863). s 33 L. .., Ch.. 392 (1863). See 
E A d» — 294 (1863). also as to mandatory Injunctions. Dost. 
et E. Ts 
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think, without intending to lay down any rule, that it ts 
confned to cases where the injury done ta the plaintiff 
cannot be estimated and sufficiently compensated. bya 
pecuniary sum that is, according to his Lordship's 
remarks in Jackson v. Duke of Newcastle, when the 
interference with the light and air renders it, in & 
material degree, unsuitable for the purposes to which it 
t apphed.’ 

In Durell v. Pritchard,” Lord Justice Turner says : “ The 
authorities upon this subject lead, I think, to these con- 
clusions, that every case of this nature must depend upon 
ws own circumstances, and that this Court will not inter- 
fere by way of mandatory Injunction, except in cases In 
which extreme, or, at all events, very serious, damages 
will ensue from its interference being withheld.” The 
language used by Lord Westbury and Lord Justice Turner 
is undoubtedly somewhat stronger than that employed 
by the learned Judges in the more recent decisions in 
1866, of Dent v. Auction Mart Co. Martin v. Headon, 
and Staight v. Burn.* and shows, doubtless, that the ten- 
dency of the decisions is towards a less sparing exercise 
of the jurisdiction than formerly prevailed, and that, 
too, on the ground that the interference with hght and 
air is not merely a nuisance, but an interference with 
that which, as Vice-Chancellor Kindersley says in Martin 
v. Headon,* is, as a matter of principle, just as much 
part of the property of a man as his land or bis house, 
and just as much entitled to protection as any other 
property.” 


— — — — 














* 33 L. J. Ch., 698 (1863). 
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The same learned Judge again! in 1*85, subsequent to 
ithe date of the passing of the Specific Relief Act, review- 
ed the English decisions to date, saying as follows :— 

“The power of the Courts of India to grant a perpetual 
Injunction is determined by the Specific Relief Act, I of 
1877, section 54, which provides that the Court may 
grant such an Injunction '* when the defendant invades, 
or threatens to invade, the plaintiff's right to, or enjoy- 
ment of, property ; and ‘ where the invasion is such 
that pecuniary compensation would not afford adequate 
relief.” It is to be remarked that this limitation of the 
power of granting an Injunction is identical with the 
conditions upon which the Court of Equity in England has 
always asserted the jurisdiction of granting preventive re- 
lief in cases of this nature. In Attorney-General v. Nichol,* 
Lord Eldon says, ‘that the foundation of the jurisdiction 
appears to be that injury to property which renders it in 
a material degree unsuitable for the purposes to which 
it is now applied, or lessens considerably the enjoyment 
which the owner now has of it. The Court considered 
that injury of this nature does not admit of being measur- 
ed and redressed by damages.’ In Staight v. Burn, 
Lord Justice Giffard says : ‘I take the course of this Court 
x be, that when there is a material injury to that which 
is à clear legal right, and it appears that damages, from 
the nature of the case, would not be a complete com- 
pensation, the Court will interfere by Injunction.” By 
Lord Cairns’ Act (21 and 22 Vic., c. 27), the Court of 
ancery is empowered, if it thinks fit, to award 
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this case no Injunction was given, 
but the plaintiff was held entitled 
to substantial damages. 
216 Ves, Jun. at p. 342 (1809). 
* 5Ch. App., 163, at. p. 167 (18693. 
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damages instead of granting an Injunction in cases falling 
within its jurisdiction, and since that Act has had tor 
exercise the same discretionary power when the question 





has arisen whether damages or preventive relief should 
be granted. The particular effect of that Act does not 
appear to have received much consideration, until the 
entire question of the right to ancient lights and the ap- 
propriate relief in cases of obstruction was examined by 
Sir G. Jessel in Aynsley v. Glover. The full discussion 
it then received makes it unnecessary to refer to earlier 
authorities. The Master of the Rolls in that case, after 
discussing the earlier decisions, which doubtless reveal a 
great variety of opinions, expresses his own view to be 
* that. wherever an action can be maintained at law and ~~ 
really substantial damages, or perhaps, I should say, 
considerable damages, can be recovered at law, there the 
Injunction ought to follow in equity, generally, not uni- 
versally.^ He then refers to Lord Cairns’ Act, and points 
out that the Act gives a new power to the Court, 
purely discretionary, to substitute damages in cases in 
which, before the passing of the Act, this Court would 
have granted an Injunction expressing an opinion that 

it is ‘a reasonable discretion and must depend upon the 
special circumstances of each case whether it ought to 

be exercised ' : and as an illustration of its application, 

he refers with approval to Curriers’ Company v. Corbet£g.— — 
as showing that where the defendant's building has been — 
already erected, the Court will take into consideration — — 
the fact of the injurv to the plaintiff being of a — 3 





: L. R., 18 Eq., 456 at pp. 553. — Penton in Holland v. Wor- 








554 and 555 (1874). “` In our opin- ley, per Edge, C.J.. and Knox, J. E. 
ion the rule of law in such cases in fig v. Sana-ullah, I. L- R.. di 
(light and air) was correctly laid All., 259, 260 (1897). a 
down by Sir George Jessel in Ayns- 22 Dr. & Sm., 355 (1868) . — 
ley v. Glover, and by the late Mr. 
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nature (although sufficient to sustain an [njunction) as 
contrasted with the serious damage to the defendant. 

The subsequent decisions by the Master of the Rolls, 
Smith v. Smith, and Kreh! vw. Burrell” afford further, 
illustrations of the principle on which the discretion vest- 
ed in the Court of Equity of awarding damages in lieu of 
an Injunction should be exercised. In Holland v. Wor- 
ley* Mr. Justice Pearson, after referring to the above de- 
dsions by Sir G. Jessel, laid down the rule which he said 
he thought would be in accordance with the view of 
the Master of the Rolls, that in those cases where the 
injury would not be so serious, where the property might 
still remain the plaintiff's and be as substantially use- 
ful to him as it was before, the Court may, if it thinks 
Bt. exercise the discretion given it by the Act, and in 
that case, after pointing out that the property wonid not 
be useless for the purpose for which it was employed, he 
held that, “looking at the nature of the property. and 
considering its situation in the heart cf a great city like 
London,” he would not be wrong in exercising his dis- 
metion by giving the plaintiff damages. This case has 
been referred tc in terms of implied disapproval by 
Bacon, V. C., in Greenwood v. Hornsey,* and it may be 
that Mr. Justice Pearson’s ruling, which undoubtedly 
modified the generally received practice of the Court of 
Equity, may not be followed in England. 
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"LE E, 20 Eq.. 500, at p. 505 * L. R., 33 Ch. Div.. 471, at p. 476 
e. (1886) In National Telephone Com- 

L R., 7 Ch. Div.. 551, at p. 554 pany v. Baker, L. R. (1893), 2 Ch. 
rm. 196, Kekewich, J., referring to 

L R., 26 Ch. Div., 585, at p. Holland v. Worley, said “* that case 
WT (1884); this sase was approved has not commanded the approba- 
n Yaro v. Sanma-"Hah, I. L. FP. 19 tion of the profession.'" See also 
AlL, 259, 260 (1897), v. ante. p- 442, Martin v. Price, L. R. (1894), 1 Ch., 
Note 1. 276, 280. 
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The question, however, whether damages are a sufficient 
compensation, does not, we think, present itself to the Courts 
of this country in precisely the same manner and form as 
it does to a Court of Equity in England. This latter Court, 
in awarding damages under Lord Cairns’ Act, exer- 
cises a discretionary power in departing from the speci- 
Bc relief, which it had hitherto exclusively afforded ; 
and could scarcely be expected to take so broad a view 
of the subject as the Courts of this country, whose ' duty’ 
it is under the Specific Relief Act not to grant an fn- 
junction where damages offered adequate compensation. 
The result has been that this Court has in several 
cases adopted the view taken by Pearson, J., as being 
one which, if applied with caution, is suited to the 
circumstances of this city, which from its nature can 
in most parts of it only extend itself vertically upwards ; 
and we think, therefore, that it ought to be considered 
as the general practice of this Court, although doubtless 
one to be administered with much care and with due 
regard to the special circumstances of each case." "! 

Again, in a still later case* decided in 1894, the same 
learned Judge again reviewed the English decisions 
and their bearing upon the provisions of the Specific 
Relief Act as follows — 

** At this stage, it will be convenient, I think, to 
consider the authorities bearing on this class of questions. 
The English cases were discussed at length in Dhunjibhoy 








| Dàunjibhoy  Cowasrs Umrigar 260 (1897), v. ante, p. 442. 
v. Lisbon, I. L. R. 13 Bom., 250— * Ghanasham Nilkant Nadkarni V- 
262 (1888), per Sargent, C.J. The | Moroba Ramchandra Pai, I. L. Be 
malaga, uS Vorhg wes also I8 Bom., 474, 483, 484, 487—489 
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Cowass v. Lisbon, and the conclusion arrived at is 
that the view taken by Pearson, J. (in Holland v. Wor- 
ky" when discussing Lord Cairns’ Act). ‘if applied with 
caution, is suited to the circumstances of this city, which, 
from its nature, can in most parts of it only extend itself 
vertically upwards ; and, we think, therefore, that it 
ought to be considered as the genera! practice of this 
Court, although doubtless one to be administered with 
much care and with due regard to the special circum- 
stances of each case. Mr. Justice Pearson, in his judg- 





ment in the above case (see page 587), after referring 
to Smith v. Smith? where Jessel, M. R., discusses the ap- 
plication of the above Act, which enabled the Court of 
Chancery to give damages ina case in which an Injunction 
would otherwise have been given, draws the conclusion 
that. ‘where the property may still remain the plaintiff’ s 
Le. as distinguished from the case where the only fair 
—rompensation would virtually be to make the plaintiff 
sell his property to the defendant) and be substantially 
aseful to him as it was before,” the injury is one which 
fan in that case be properly compensated by money. 
This view of Lord Cairns’ Act is spoken of by Kekewich, 
J.. in Dicker v. Popham Radjord «€ Co.,* as not laying 
down any new rule, and as amounting to no more than 
that (as had already been said in several cases) where 
- there is a discretion exerciseable, the Court is bound to 
lok at all the circumstances of the case. In this 
fountry the jurisdiction of the Civil Court in granting 
relief by Injunction is given by the Specific Relief 
Act (I of 1877). Section 54 of the Act provides that 

may be granted in certein «redress <-e_of which 
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= 63 Law Times Reports at p. JSP 
(1890). 





as where pecuniary compensation would not afford $ 


~v. Glover’ is treated as existing where substantial damages — 


“injury entitling him to substantial damages by reason of |. 
—of special circumstances, entitled to an Injunction, a — 


-ed upon Courts of yo the power to award damages f P, 
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adequate relief. No doubt the jurisdiction of the Court ' ; 
of Chancery in questions of relief by Injunction, 
etc., as stated by Lord Eldon in Attorney-General < 
v. .Ni:chol' and explained by Vice-Chancellor Wood in — 
Dent v. Auction Mart Co.,* and by Sir G. Jessel in Aynsley — 








would be given bv a Court of law. But this Court has 
the jurisdiction, both of a Court of law and equity, — 
and in the exercise of the discretion will regard the ma- — 
teriality of the injury in the sense in which that exrres- 
sion was used by Sir G. Jessel in Smith v. Smuh,* and 
which, as pointed out by Fry, J., in National Provincial 
Plate Insurance Company v. Prudential Insurance Com- ^7 











pany. means something more than is sufficient to give the ; AE 
Court jurisdiction to grant an Injunction, and may de- x- 
pend on all the circumstances of the case.* a 


When the Specific Relief Act was passed in 1877, the —— 
law in England on the subject of Injunctions—I speak E 
more particularly in reference to Injunctions restraining — 
the obstruction of ancient lights—was this: A plaintif — 
who had sustained, or who was likely to sustain, material - 








the obstruction or proposed obstruction of his ancient 
dights by the defendant's buildings, was, in the absence - 





cording to the established principles of Courts of Equity = k 
Martin v. Price.” Lord Cairns? Act had, however, confer 3 


—— —— — —— — — — — — 


2 L. R, 2 Ba. V- Rahimbha" 
* L. R., 18 Eq., 544 (1874). 
* L. R., 20 Eq., 500 (1875). 

— n. 6 Ch. D.» 768 CERTE 
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 üon bu an — on, in cases in which those C ourts 
_ had jurisdiction to entertain an application for an In. 
— junction. That power was a discretionary one, but the 
— law as to the circumstances under which the Courts would 





— exercise that discretion was in an unsettled state, ancl 
~" mo clear rules for the guidance of the Court had been 
established by the decisions: Holland v. Worley.‘ Even 
now it is an open question whether damages in 
lieu of an Injunction can be awarded bv way of com- 
pensation for an injury not yet committed. but only 
threatened and intended : Martin v. Price.” Section 33 
of the Easements Act, 1882, lays down for us the law as 
to the case in which damages or compensation can be 
_ awarded, and sets that question at rest. The Specific 
E^ - Relief Act (I of 1877), section 54, enacts that when the 
$e defendant invades or threatens to invade the plaintiff^s 
fight to or enjoyment of property, the Court may 
_ grant a perpetual Injunction in the following case — (c) 
a When the invasion is such that pecuniary compen- 
E- sation would not afford adequate relief. (I omit clauses 
1 _ (a), (5), (d) and (e) as not specially applicable to the pre- 
a 2 sens circumstances.) The Court has under that section 
__iprisdietion to grant an Injunction only in those cases. 
|» where pecuniary compensation would not afford adequate 
rief. The expression ‘adequate relief ` is not defined, 

it is probably used in the sense in which Kindersley, 
e * uses it in. Wood v. Sutcliffe® as meaning such a com- 
| E ation as would. though not in specie. in effect place 
e plaintiffs in the same position in which they stood 
bef tor MK that be the correct meaning of the phrase, 
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it is, I think, dificult to predicate of any material ob- 
struction to ancient light that pecuniary compensatior 
for it would in effect place the plaintiff in the same posi- 
tion as before, and, more particularly so, where the light 
is obstructed in a house in which a man is himself 
residing. | 

[t does not, however, follow that in such cases a plain- 
tiff is entitled as of right to an Injunction. Under the 
Specific Relief Act, the Courts are given a discretion to 
grant or withhold an Injunction, as in England they 
have a discretionary power to award damages in lieu of 
an Injunction. In this view of the law, the Court has 
to consider in each case, not merely whether the plain- 
tiff’s legal right has been infringed, or even materially 
infringed, but also whether under all the circumstances of 
the case he ought to be granted an Injunction as fhe 
proper and appropriate remedy for such injringement, 

Two principles are, 1 think, deducible from the English 
cases, which may be deemed binding upon our Courts: (1) 
That Courts ought not to interfere by way of Injunction 
when obstruction of light is very slight and where 
the injury sustained is trifling, except in rare and excep- 
tional cases: Dent v. Auction Mart Co.:' Herz v. Union 
Bank of London ; Goddard on Easements, p. 438; and 
(2) that where the defendant is domg an act which will 
render the plaintiff's property absolutely useless to him, 
unless it is stopped, in such a case, inasmuch as the 
only compensation which could be given to the plaintiff, 
would be to compel the defendant to purchase his pro- 
perty out and out; the Court ‘ will not, in the exercise 





of its discretion, compel the plaintiff to sell his property ; 
to the defendant" by refusing to grant him an Injunction 
iL. R., 2 Eq., 235 (1866). * 2 Giff, p. 686 (1859). — a E ES 
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and awarding him damages on that basis (see Hol- 
land v. Worley). Between these two extremes, where 
the iniury to the plaintiff would be less serious, where 
the Court considers the property may still remain with 
the plaintiff and be substantially useful to him as it was 
before, and where the injury is one of a nature that can 
be compensated bv money, the Courts are vested with 
a discretion to withhold or grant an Injunction, having 
regard to all the circumstances of the particular case before 
them, including the fact that the premises are situated 
im a city like this, where land suitable for building is 
limited and very valuable, and where propertv-owners 
should, so far as is possible, consistently, with the ex- 
ising rights of their neighbours, be allowed to utilize 
it to the utmost extent. E 

Mr. Scott, for the respondent, contended that the pre- 
sent was a case for an Injunction, because it fulfilled the 
conditions of section 54, sub-clause (5), inasmuch as there 
was no standard for ascertaining the actual damage 
faused or likely to be caused by the invasion. I 
think, however, that this sub-clause has rather appli- 
cation to such cases as are referred ın the illustrations (A) 
and(;) to the section, where there is no possible standard 
with reference to. which the contemplated injury can be 
fompensated, than to a case of injury to property like a 
house occupied by its owner in danger of being deprived 
» Es ancient ight. Juries have never experienced any in- 
Superable difficulty in cases of the latter kind. In earlier 
“ames, before the passing of Lord Cairns? Act, Courts of 
Common Law, rather than Courts of Chancery, were re- 
forted to in cases of obstruction of ancient lights: God- 
dard (3rd Ed.), p. 423—the aid of the Court of Chancery 
BEEN  — 
Tr ! L. R., 26 Ch. D., 578 (1884). 
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being invoked in later times on account of damages being 
an inadequate remedy, or inappropriate to the circume 
stances of the case.” '! k 

In a recent decision of the Madras High Court” it 
was said :— 

‘* Assuming that the plaintiffs are entitled to compen- 
sation the Court may grant a perpetual Injunction in 
respect of an invasion of a right to, or enjoyment of, pro- 
perty. when the invasion is such that pecuniary com- 
pensation would not afford adequate relief. 

This test is in practice a difficult one to apply. On 
the one hand, it may be said, that there can be no dis- 
turbance of an easement on which a pecuniary value 


cannot be placed, because it is always possible to ascer-~—~ 


tain the difference in the selling value of the property 
brougnt about by the obstruction of which complaint is 
made. On the other hand, if the phrase means ‘such a 
compensation as would, though not in specie, in effect place 
the plaintiffs in the same position in which they stood 
before’, it would, as observed by Farran, J., be difficult to 
predicate of any material obstruction to ancient lights 


that pecuniary compensation could bring about that re-. 


sult : Ghanasham Nilkant Nadkarni v. Moroba Ramchandra 
Pai? Only in the case in which the money might be 
spent in the structural alteration or re-arrangement of 


the premises could that result possibly be produced. The — 


question really comes to be one of degree. At the one 


end of the scale is the case in which the plaintiffs build- d 


ing will be rendered useless, unless the proposed. building — 
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is stopped. At the other is the case in which diminution 


of light is coraparatively small though still substantial. 


If I may take Martin v. Price’ as a statement of the 
English law on the subject, I think it must be admitted 
that it is different from the law we have to administer 
here under the Specific Relief Act and the Easements. 
Acts: see Dhunjibhoy Cowasjt Umriqar v. Lisboa? and 
Ghanasham Nilkant Nadkarni v. Moroba Ramchandra Pai.’ 
In Martin v. Price, tne evidence was to this effect : 
The plaintiffs house standing on ground higher than 
the level of the houses opposite, faced a street from 
99 to 37 feet wide: opposite was a house having an 
elevation of 37 feet and a frontage of 77 feet. For 
that house defendant proposed to substitute one having a 
frontage of 27 feet and a height of 62 feet. Kekgwich, 
J.. having regard, among other things, to the term for 
which plaintiff held, gave judgment for £120 damages 
and refused an Injunction. The Court of Appeal held 
that as the plaintiff had sustained material injury he 
was entitled to an Injunction in the absence of proof of cir- 
cumstances depriving him of the prima facie right. No 
reference was made to the test prescribed by the Specific 
Relief Act. According to that decision, the rule of English 
law is the converse of the rule prevailing here. There the 
nght to an Injunction is the prim facie right : here an 
Injunction is not to be given when the remedy in damages 
is considered adequate. Fora statement of the law in 


_ fms more consonant with that which we have to ad- 
E. minister, I would refer to Lord Westbury’s judgment 
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E — v. Duke of Newcastle.” This case, decided 
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im 13864, has with reference to another point, been dis- 
approved in later cases, With regard to that other* 
point the Indian Legislature seems to have followed it 
nevertheless, and it mav well have been present to their 
minds when the Specific Relief Act was being framed: 
see Michell's Law of Easements, page 234. ''' 
According to the decisions, therefore, of the Bombay 
and Madras High Courts an Injunction might m many 
eases be refused where, according to the present English 
case law, it would be granted." The general principles 
upon which these Courts would or would not grant an 
Injunction are sufficiently indicated in the judgments 
already cited. Apart, however, from the general provisions 
of the Specific Relief Act, of which these cases are an in- de 
terpretation no fixed rule can be rigidly laid down upon 
the question whether an Injunction should or should not 
issne. Each case must be decided according to its own 
circumstances. And though the Courts will take care 
not to unnecessarily impose the burden of an Injunction 
upon the defendant, they will see that a right of property, 
which may be said to be of peculiar value in this country, 
is properly protected and secured. Relief by mere damages 
will often amount to a forced sale of the plaintiff's 
easement. An Injunction can be granted wherever sub- 
stantial damages could be awarded under the English law. 
It is not, however, easy to reconcile all the English cases 


—_ n 


t Bogeon v. Deane, I. L. R., 22 cited. have no application. (Mar-— 
Mad., 253—255 (1899) per Shep- ti» v. Price, supra; Shelfer v. CUy 7 — 
hard, Offg. C. J. of London Electric Lighting Co. (ante) — 

* Michell's Law of Easements, and other English cases were cited) : 5) 
35; In Seiten Nawaz Jung v. Rus- | 
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on the question of Injunction as opposed to damages ; the 
question is one of degree, and the whole of the circum- 
stances are seldom or never stated.' 

Any act by which the control of light and air are taken 
out of the hands of the persons entitled to them, or by 
which the access of light and air to the window of a dwell- 
mg-house is interfered with, is primd facie an injury of 
4 serious character.” However doubtful it may be in 
some cases whether damages or an Injunction should be 
granted, it is clear that a wilful and confident assumption 
of mastery over another man's property, or the use of it 
mrehance on mere money, will not be tolerated.* So 
where the defendant enclosed the plaintiff's window with- 
in his own house and forced on him the alternative either 
of closing the window or taking such air through it as the 
defendant might choose to supply him, it was held that the 
defendant having thus, without leave or license, taken 
possession of the plaintiff's window as completely as if he 
had blocked it up altogether, there was no precedent war- 
ranting the substitution of damages for an Injunction in 
such a case against the will of the party injured.* And 





_ when it was proved that a wall intended to be built would 
80 shut out the light and air as to render the room com- 
pletely dark and unfit for use, the Court granted an In- 





. Junction ; ; as also when there was a complete darkening 
~of some of the plaintiff's principal rooms. The Allahabad 
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© Jamnadas Shankarlal v. Atma- 
ram Harjivan, I. L. R.. 2 Bom., 133, 
136 (1877); and aa to effect of 
covenants in the lease, see R. H. 
Bottlewalla v. E.H. Bottlewalla, * Bom. 
H. €. R., O. C., 181, 194 ; Leech v. 
Schweder, L. R., 9 Cb. App., 463. 
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High Court in a recent case in which the Bombay de- 
cisrons cited were relied upon observed that,the rule of law + 
was correctiy laid down im the English decisions already 
referred to of Aynsley v. Glover and Holland v. Worley, and 
that in its opinion it was not intended by section 54 of the 
Specife Relief Act that a man should not have an Injunc- 
tion granted to him, unless his property would otherwise 
be practically destroved, if the Injunction were not granted. 
Where there is substantial and wrongful injury to a plain- 
tff s nght, he is entitled to an Injunction. ' 

There must have been no delay or acquiescence.* It 
i& however, for the defendant to show that the right has 
been lost by acquiescence.* 

In estimating the damage the Court, it has been said, 
cannot consider whether the place in which the building 
is, is in the country, or in a populous city. So, where it 
was said that the diminution of light would not seriously 
or materially affect the enjoyment of the house as a dwell- 
ing-house, having regard to what people can reasonably 
expect in a crowded city like Bombay, it was held that 
this was a matter which the Court could not consider, and 
that the only question which the Court has to decide is 
whether the enjoyment has been seriously interfered with 
by the obstruction of the light and air.* The Court will 


—J — — 














Faro v. Saws-wHah. L L. R. v. Edalj$s Hormasji Bottlewalla, Š 
19 AIL. 259 (1897). Bom. H. C. R. 181, 192 (1871); 
9" v, Ch. Il. owe, Jamnadas 
Skeneris] v. — feta NHarjivan, 
1. L. R., 2 Bom, 137 (1869); Acquies- 
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look not merely to the use to which rooms in a dwelling- 
house from which light is obstructed are actually put at 
the tame of the obstruction, but also to the use to which 
they may be put for all reasonable purposes of occupation. 
That purpose will vary from time to time according to the 
exigencies of the family ; but the mere circumstance, for 
example, that a room is used as a lumber-room or godown 
at the date of suit cannot affect the question of enjoyment, 
which is the right to its enjoyment for all reasonable pur- 
poses to which it may be put asa room in a dwelling-house.' 
But, although a plaintiff's light may have been sensibly 
diminished by the erection of the defendant’s building, 
an Injunction will not be granted unless there has been 
such a large. material and substantial damage as to re- 
quire interference by that form of relief, or the plaintiff's 
rooms have been rendered unfit for the purposes for which 
they might reasonably be erpected to be used." So rooms 
used for residential purposes at the date of suit, may be 
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bay. The great difficulty consists Bombay, where land suitable for 

in determining what the extent of building is limited and wery valuable 

“hat modification «should be-*" and and where  propertv-owners should, 

at pP- 156—'* It is not the province so far as is possible consistently with 
| of the Court to lay down a priors the existing rights of their neighbours, 
_ «ny rule for the modification of this be allowed to utilize it to the utmost 
Fight of casement which may arise extent. Ser also Dhunjihbhoy Cowasji 
— of the circumstance of ita having Umrigar v. Lisboa, I. L- R.. 13 Bom., 
_ bæn enjoyed in a densely built and 262 (1888). 
imam town. The person who | Ratanys Hormasjt Bottlewalka 
uu allowed another to obtain such v. Edaijt Hormasji HBottlewalla, S 
"m might over his property will in- Bom. H. C. R, O. C. J., ISI, 192, 
E n thatrightat his peril; '" and 193 (1871). 

Nilkant 9 Ghanasham Nilkant Nadkarni 

v. Moroha Ram Chandra Pai, I. L. 
R., 18 Bom., 474, 485, 490 (1894); 
following Aynsley v. Glover, L. R, 
I8 Eq.. S44; and see Dħunjibhoy 
Cowasji Umrigar vw. Lisboa, I. I. 
R. 13 Bom.. 252, 264 (1858). 
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such and so placed that it cannot be reasonably ex- 
pected (though the mode of occupying may be altered 
and should be taken into account,') that they will -ever 
be used for any other purpose." The Court may. how- 
ever, m particular cases have to consider the damage like- 
Iv to accrue to the plaintiff within some reasonable time by 


reason of a probable change in the nature of the occupation 
of his premises.* 





A person who is m the present enjoyment of an access 
of hght to his prem;ses for a special or extraordinary pur- 
pose, such as taking photographic portraits, may obtain 
an Injunction against interference with that access of 
hght even though he may not have been in the enjoy- 
ment of it for that special or extraordinary purpose for 
the full statutory period of twenty years.* 

Where it was contended that the question for the Court 
to consider was exclusively whether in consequence of the 
defendant's building there would be a material diminu- 
tion of the light and air through a particular window, 
without taking into consideration the light and air afford- 
ed to the room by the other windows in it, it was held — 
that on the contrarv, the Courts have always recognised 
a* the important point forinquiry, whether the comfort 











of the plaintiff in the use of the room has been materially — 
diminished, and in coming to a conclusion as to that, it — 


was impossible to disregard the fact that there were E 
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other windows in the room through which light and 
"amr were obtained. ' 

It has been held that where there is an express cove- 
nant, the Court will, in the absence of special circumstan- 
ces, compel the defendant to perform his covenant without 

looking minutely into the nature or extent of the inter- 
lerence. Where the defendant is materially obstructing 
the light and air to which the plaintiff is entitled, the 
Court will not go into the question whether or no it seri- 
ously affects his enjoyment of the house.” But in a sub- 
sequent case of breach of contract it was held that the 
Court should, before issuing à mandatory Injunction, be 
satished that the obstruction so materially interferes with 
the comfort and convenience of the plaintiff, that the 
consequences of the breach of the agreement cannot 
adequately be compensated by damages.* * 

The 45° rule is not a rule of law, nor a presumption of 
act, until it is shown to be applicable ;* but though not 
à positive rule of law, it isa circumstance which the Court 
may take into consideration, and is especially valuable when 
the proof of the obscuration is not definite or satisfactory.* 
Expert evidence is usually given. A photograph may be 
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Bottlewalla, S 9€ As to the value of such evidence 
see Pranjirandas  Harjivandas vw. 
Mayaram Samaldas, 1 Bom. H. C. R., 
O. C. J.» 155 (1802); Ratanji H. 
EX Bottlewalla v. Edaljs H. Botilewalla, 8^ 
ue e | Bom. H. C. R., O. C. J.. 192 (1871) ; 
É Lackersteen v. Tarucknath Para- 
manick, Cor., 92 (1864); as to ox- 
periments see Leech v. Schwedar, L. 
R.. 9 Ch. App., 463, 471; Lackersteem 
v. Tarucknath Paramanick, Cor., 91 
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put in evidence to show the deviation of the lght.' and S 
the Judge may himself personally inspect the premises.“ E 
The Court will see that the plaintiff has such possession n. 
as will enable him to maintain the action, and, in case of . 
doubt, will direct other persons to be made parties to the 
suit When a suit was brought by a person who was only 
trustee for another, and the cestu? que trust was in posses- 
sion of the premises, the Court directed that the latter 
should be made a party.* If the obstruction is of a tem- 
porary nature, the person in occupation alone can sue for 
damages or an Injunction ; but if the obstruction is of a 
permanent character, lessening the value of the reversion 
or remainder, or affecting evidence of the easement, the 
reversioner or remainderman may sue.* When a motion - 
for an Injunction is refused it will be without prejudice to — 
an action for damages.* A plaintiff cannot be called upon - | 
to accept any other form of relief than damages or an 
Injunction." b. 
When the Lower Court had by its decree granted an | 
Injunction, but the Appeal Court varied that decree, and — 
refused an Injunction, but ordered the defendant to pay 
the plaintiff Rs. 500 as damages, it was argued for the de- - P 
fendant (appellant), on the question of costs, that — 
should be given his costs of appeal, as he had succeeded in 
setting aside the Injunction granted by the Lower Court, - 
and should also get his costs of eu in the Lowe Court, - 
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as the whole contest there had been as to the right to 
‘an Injunction. which in appeal had been refused. The 
defendant had paid Rs. 200 into Court, when he filed his 
written statement, and would have paid more, if he could 
have obtained any indication from the plaintiff of the 
amount that would satisfy him. Nothing, however, 
would satisfy the plaintiff but an Injunction, and he had 
failed to get it. It was, however, keld that, under the cir- 
cumstances, the plaintiff should have his costs of hearing 
m the Lower Court, and that each party should pay his 
costs of the appeal and of the proceedings on the rule for 
an Injunction before the trial. The ordinary rule should 
be observed, and the costs should follow the event. The 
event in this case was that the plaintiff had proved his 
case against the defendant, although he had not got the 
Precise form of relief which he wanted. If a party sub- 
Stantially succeeds, he is entitled to his costs.' 
lf an Injunction has been granted restraining a person 
from interrupting the access of light and air to certain 
windows, and the Court considers that the Injunction has 
been infringed, an attachment will issue, even though the 
defendant has proceeded according to the advice of his 
surveyor and legal adviser in constructing the building 
_ *omplained of as a breach of the Injunction. The Court 
— — insuch cases does not consider itself bound by the opinion 
ae 5 chr but will form its own s as to the pro- 






















a should be made by motion on notice to the opposite 
pe: — 


Wine Natani Mayaram Samaldas, Y Bom. H.C. R., 
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An Injunction restraining the obstruction of light and 
ur may be enforced against the deceased defendant's 
legal representative. In the undermentioned suit' the 
plaintiff obtained a decree against defendant, restraining 
the latter from obstructing the access of light and air to 
her windows. The plaintiff applied for execution, pray- 
ing that the portion of the defendant's house which ob- 
structed her windows should be pulled down. While 
this appheation was pending the defendant died and his 
son and heir (the appellant) was brought on the record. 
The Lower Courts directed that the decree should be exe- 
cuted as prayed for and directed the appellant (the son 
and heir of the deceased defendant) to pull down the ob- 





structing portion of the house in question within a given 


time, and in case of his failing to do so, empowered an 
officer of the Court to have it pulled down. On second 
appeal to the High Court it was contended (1) that as the 
judgment-debtor had died after the commencement of the 
proceedings, a fresh application should have been made 
instead of continuing the durkhast issued against him 
against hisson (the present appellant), and that no notice 
had been issued under section 248 of the Civil Procedure 
Code (Act XIV of 1882) ; (2) that the Lower Courts should 
have made their orders under section 260 of the Civil 
Procedure Code (Act XIV of 1882) ; and (3) that the ori- 
ginal defendant having died, the Injunction could not be 
enforced against his son (the appellant) as an Injunction 















does not run with the land. Held, as to the first ob- 5 


jection, that as it was not raised in the Lower Courts, 
it could not be entertained on second appeal. As to the © 
second objection : //eld that the order passed by the 





Lower Courts was wrong. Their order should have — 
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been made under section 260 of the Code of Civil Pro- 
ædure (Act XIV of 1882). The application for execution 
Was not in proper form, but the High Court allowed it 
to be amended. As to the third objection: //eld that 
having regard to the provisions of section 234 of the 
Civil Procedure Code, 1882, the Injunction ordered 
against the deceased defendant might be enforced against 
his son as his legal representative. 
Easements relating to support may be of two kinds, (v) Support. 
either conferring rights to have support or conferring 
Mghts to take away support. Such easements are rights 
to have support additional to, or different from, the 
support to which a person has a natural right, such as the 
Tight of support to a building from land,to a building from 
another building, and the right to a greater degree of 
support to a surface stratum which has been altered by 
quarrying or otherwise than such stratum would have 
required in its natural state.' Under the Easements Act 
the removal of the means of support to which a dominant 
Owner is entitled does not give rise to a right to recover 
compensation unless and until substantial damage is ac- 
— Wally sustained. Subject to the provisions of the Specific junctions 
. Relief AM an Injunction may be granted to restrain the ra s 
of an easement of support (a) if the easement ""PP^rt- 
| actually di disturbed when compensation for such distur- 
LECT * recovered under Chapter IV of the Ease- 
ments Act; (b) if the disturbance is only threatened or 
us *nded.— when the act threatened or intended must 
Necessarily, if performed, disturb the easement.* A plain- 
3 Ete: Ud oe entitled to an Injunction, though no damage - 
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tion of the suit, if the facts proved shew that subsidenéel EC 
and damage would be the inevitable result of a conti- x: I 
nuance, threatened by the defendants, of the excavation. — 

The Easements Act only declared the existing law as to 
easements over water.* Easements in water are  restric- 
tions of those natural rights in water illustrations of which 
are given in section 7 of that Act.* Those easements may .— 


» 


A 


exist as to the flow, use and consumption, pollution -$ 
or the discharge of rain-water upon adjoining land. À — - 
right to surface water not flowing and not permanently = 
collected in a pool, tank, or otherwise, and a right to un- : 
derground water not passing in a defined channel cannot m 
be acquired by prescription.* F 

Easements regarding the flow of water may exist with — 


regard either to natural or artificial watercourses. A 
natural stream is a stream whether permanent or inter- 
mittent, tidal or tideless, on the surface of land or under- — 
ground, which flows by the operation or nature only and — — 
in a natural and known course. The right to an uninter- 
rupted flow of water in artificial streams is an easement, — 
and the right to an easement in the flow of water through | P. on ; 
an artificial watercourse is as valid against the Govern- —— 
ment as it is against a private owner of land.' EC 
proprietor of land on the bank of a river ought to be - 
restrained from erecting a mound, which if — 
would in times of ordinary flood throw the waters o! 
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1 Hindu Basini Chowdhrani v. Kak Inj., 236—262. Hilliard, I ni 
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The principle of this decision 
which dealt with a natural right 
of support, applies equally to an 
easement of support. 
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the river on to the grounds of a proprietor on the op- 
‘posite bank so as to overflow and injure them.' 

As an easement is a limiting right or a right in alieno 
solo the relief awarded by Injunction or otherwise should 
certainly not be more extensive than what is necessary to 
its beneficial enjoyment.” The interference of the Court 
in cases of prospective injury very much depends upon the 
nature and extent of the apprehended mischief and upon 
the certainty or uncertainty of its arising or continuing. 
Where there is no case of prospective damage made out an 
Injunction will be refused." It must appear from the 
circumstances in evidence in each case that the interfer- 
ence or obstruction complained of is not a trivial but 
à substantial injury in order to warrant relief by way ot 
Injunction.* 

A plaintiff is bound to establish not merely an injury, 
actual or prospective caused by the act of the defendant, 
but an injury caused by the infraction of some legal right 
which the plaintiff possesses, or by the omission of some- 
thing which the defendant was legally bound to do.’ 

But enjoyment or user cannot evidence or establish 
à right greater than the beneficial use made by a plaintiff 
of the water. Any exclusive right is to be measured by 
its enjoyment. So as soon as flowing water which is 
originally publici juris is appropriated by an individual 
his right is co-extensive with the beneficial use to which 
he appropriates it. And the circumstances under which 


an artificial course is .created may give rights similar to 
! Venkatachelam y. Zemindar of | Mudali, 7 Mad. H. C. R., 71 (1871). 


S E Sitaganga, L L. R., 27 Mad., 409 © Posauscm Cesar v. The ODE 


lertor of Madura, 5 Mad. H. C. R. 
6, 24 (1869). 

5 Prankristo Roy v. Huro Chunder 
Roy, 10 W. R.. 425 (1958). 
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those of a riparian proprietor.' Upon findings of fact 
a presumption may arise that the enjoyment had an ongir 
which conferred a right.* . 

An Injunction will be granted where the injury is one 
of a constantly recurring kind and from the very nature 
of the easement, it would be impracticable to estimate an 
adequate compensation in pecuniary damages as a proper 
substitute for the relief by Injunction.*? 

The general rule is that a permanent Injunction is only 
granted first, when some established right has been invad- 
ed and, second, when damage has accrued or must neces- 
sarily accrue from the act or omission complained of.* 

Acquiescence in the sense of mere submission to the in- 
terruption of the enjoyment does not destroy or impair 
an easement. To be effectual for that purpose, it must 
be attributable to an intention on the part of the owner of 
the dominant tenement to abandon the benefit before 
enjoyed and not merely to a temporary suspension of the 
enjoyment, or be evidenced by acts or words which had 
induced the owner of the servient tenement to incur 
expense in the reasonable belief that the enjoyment had 
been entirely relinquished.* 

Ways are either public, that is highways, or private. 
and a claim may be made to use a road as a private in- 
dividual and to use it as one of the publice. The former 
claim is merely a private easement, the latter is one m 
favour of the public. In the first case a twenty years 








1 Krisna Ayyan v. Vencatachelia — Mudali, 7 Mad. H. C. Ro 71. (1874p 
Mudali, 7 Mad. H. C. R., 70 (1872). As to injunctions of an inde finite 

* Madhub Das Bairagi v. Jogesh nature, see Kalu Khabir w. Jan Mech, 
Chunder Sarkar, I. L. R., 30 Cal., 281 I. L. R., 29 Cal., 100 (1901). 


(1902). $ Ponnusami Tevar V- 
®-Kristna Ayyan v. Vencatachella -lector of Madura, 5 Mad. H. © R, & 
Mudali, 7 Mad. H. C R., 71 (1871). 23 (1869). 


* Krisina Ayyan v  Vencatachella E 
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enjoyment by the claimant must be proved, in the second 
no fixed period of enjoyment need be shown. It is sufh- 
cient f acts of user by the public are shown to have been 
acquiesced in by the owner or owners of the land over 
which the road passes, and that those acts are of such a 
character as to warrant the inference that the owner or 
owners intended to make over to the publie the right to 
use the land as a public highway.’ When a road has 
been dedicated for the use of the public, the owner of 
the soil, over which the road runs, is entitled to exercise 
all rights of ownership, so as not to interfere with the 
nght of way, which exists in the public. When the 
owner of such soil, is responsible for keeping the road 
in order and in good repair, he is entitled to institute 
a suit for damages and injunction against the destroyer of 
any work of improvement done to the road Without 
proving special damage." Private rights of way may 
arise by grant, express or implied, or by prescrip- 
tion. If a right of way be acquired by grant, the ex- 
tent of the easement must be determined by the words of 
the grant. If a right of way be acquired by prescription, 
the character and extent of the easement is fixed and de- 
termined by the use and enjoyment under which it has 
been gained, the right acquired being measured by the ex- 
tent of the enjoyment which is proved. The purpose for 
which the way may be used is limited by the actual user 
which has taken place during the whole period necessary 
for the acquisition of the right.* A right of way over land 
SS S — "7 a 


: v. Juggodumba Dabi, Cal., 839 (1904). 
SC L R, 252, 294 (1880) See 9 Kerr, Inj, 266, 268, 274, and 
— as generally pp. 266—250; Hilliard, Inj.. 
611—644; Beach, Inj, Ch. XXXVII, 
Easements Act, ss. 15, 28; Limita- 
v. tion Act, s. 26. Achul Mata v. 
th Singh, I. L. R., 31 Rajun Mahia, I. L. R.. 6 Cal., 512 
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Im every direction 


land must be in a definite 
tion.' The dominant 


heritage. 


AGAINST NUISANCES. 


cannot be acquired by prescription. — — 
In order so to acquire a right of way, the passage over the^ 4 
line or in a particula» direc- | 
owner of a mght of way cannot 
wary his line of passage at pleasure, even though he does 
not thereby impose any additional burden on the servient — — 
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With reference to the English rule that a grantee is 
entitled to only one way of necessity and that the grantor 
had the right of electing it, the Bombay High Court in — 
the case cited below," which was one concerning a privy, F 


observed as follows — 
country 
circumstances, 


** Whether it would be right in this 
to apply the first part of this ruling under all 
having regard to the prejudice of the“ 


higher castes, which prevails in this country against being 


brought into proximity with persons whose occupation 
it is to remove the contents of privies, 


doubt." 


A license to use the land of another unless coupled with ae 
a grant is revocable at the will of the licensor, subject to 





— — — — 


(ESSI). As to the acquisition of a 
right of way by implied grant. see 
Charu Surnokar v. Dokours Chunder 
Thaker, I. L. R.. 5 Cal.. 956 (1882); 
Wutzler v. Sharpe, Ll. L. R., 15 AN., 
270 (1893); Ram .Nara*n Shaha v. 
Kamala Kanta Shaha, 1. L. R., 26 Cal., 
310 (1898); and cases there cited ; as 
to covenant presumed to keep way 
Amthabhas v. 
I AX, AT 


!| Doorga Churn Dhur v. Kally 
Coomer Sen, I. L. R., 7 Cal., 145 (1881) ; 
Radhanath  Sugracharj$ +. Batdonath 





= Seal Kabiraj. 3 B. L. R., App. 118. 
2 Eascments Act, s. 23, Explana- 
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does not include & right of way cf 
any other kind: s., s. 28. Astothe | — 
mght to do acts to secure Se $ 
such ss the right of deviation or ob- 
struction, see %., s. 24. 
9 Esuba* v. —— Isheardas, L. 
L. R., 16 Bom., 552, sco (M A 
this case it was held that ha ving 
gard to the class of persons — 
there was no reasonable necessity for - 
two ways. Asto petvias e 
following cases: Madanmahan Sen. 
Chandra Kumar Mookerjee, 9 7 
R., 328 (1872); Vishnu v. Rango = 
nesh Purandare, I. L. ae 
382 (1893); Jadoo Lal Mullick v. 
Gopaul Chunder Mookerjes, | — 
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the right of the licensee to damages if revoked contrary 
to the terms of any express or implied contract.’ 
Where a person has acquiesced in the interruption of 
his right of way and allowed another to erect a house on 
the pathway, a claim to enforce the right by the removal 
of the building will not be entertained." A tenant cannot 
as against his landlord acquire by prescription an ease- 
ment of way in favour of the land occupied by him as 
tenant over other land belonging to his landlord.? 
Though a plaintiff setting up a right of way must Injunctions 
. Succeed not only secundum probata but also secundum pta 
allegata a too technical view must not in this country be "** 
taken of the pleadings.* Whenever a claim to a right 
9f way and its infringement has been made out, the Court 
will interfere by Injunction, in proper cases and where the 
circumstances warrant that relief, for the proteétion of 
that right. If the damage is unsubstantial and trifling, 
the Court may refuse to interfere by Injunction, but where 
à plaintiff is held to be entitled to the user of a right of 
— Way and the inconvenience caused to him is real and 
_ Substantial the Court will grant an Injunction against its 
obstruction.» In the undermentioned case? the plaintiff 
. Sued to obtain an Injunction restraining the defendants 
Ad from erecting a door to a khadki (or small street with a 


- door at one end and containing five or six houses on each 
=, * » 

















neklall Gordhandass, I. L- R., 17 Bom., 
648, 655, 656 (1890). see ant, p. 165. 







Dr art Beni * G. I. P. Railway Company vw, 
— Raid, Das v. Ramjay Nowroji Pestanji, L L. R, 10 Bem., 
^ V —— R., & C., 213 (1868). 390 (1885). 






Singh y. Kashi Ram, L I. © Maganlal v. Chivdalal, Ll. I. R., 
185 (1892). 26 Bom., 136 (1901). 
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Al 


of cattle, carriages, carts and fire engines through the door ⸗· 
way or over the land of the khadki. The plaint also contain- | 4 
ed a prayer for such other relief as the Court might think | 
fit. After filing the plaint the plaintiff applied for an 
interim Injunction pending the hearing of the suit, which, 
however, was efused. The defendants thereupon erected 
the door, and at the hearing contended that inasmuch as 
the plaint prayed only to prevent the erection of the door 
and not for its removal when erected, the plaintiff could not 
obtain the latter relief in the suit, but must filea fresh suit. 
The Lower Court dismissed the suit, holding that on the 
erection of the door a new and different cause of action 
had arisen for which a fresh suit must be filed. On appeal 
Held (reversing the decree and remanding the case) that | — 
on thessuit as framed the Court could grant a mandatory  — 
Injunction for the removal of the door. The suit was 
rightly framed in the light of the circumstances which 
existed when it was brought. It was the defendant's | 
subsequent conduct which rendered it necessary that E 
the plaintiff should be given, as prayed for in his plaint, 
such other relief as the Court might think fit. 

A highway, which is not an easement properly so- -called — 
may be created either by statute or by the dedication to 
the public by the owner of the soil of the occupation of  . 
the surface of his land for the purpose of passing — z 
re But an owner who dedicates to public use à S 
hway a portion of his land parts with no other right - 
Man a right of passage to the public over the land so dedi- 
cated and may exercise all other rights of ownership, not 
inconsistent with such dedication, The. dedication may a 
be for special uses or for a limited purpose, but not toa 
limited class of persons or for a limited time. E 
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* the owners of the land on each side subject to the right of 
Een to the public. Enjoyment and user of a way by 
—. the public is evidence from which an intention to dedicate 
(may be presumed." 

A class of cases in which the equitable remedy bv 
Injunction i is often sought are nuisances to publie roads or 
"highways? The public as well in India as in England 
— have the right to pass and repass along a public highway 
C^ 89 long as they do so peaceably and properlv.* But 
speaking generally no action can in england be maintained 
— fora public iniary. Therefore an action does not lie for 
i obstructing a man's passage in a highway, because 
—  erdinarily he has no more damage than others of the 
— * Queen's subjects ; but the party causing the obstruction 
—  mustbe proceeded against by indictment. If, however, the 
— — person has sustained more particular damage “hy the 
= nuisance than the public ia general, as if any accident 
. occur to him, or he be obliged to go a greater distance and 
. be thereby put to an expense in the conveyance of his 
Eod or otherwise, then he may sue the party causing it. 
E ene: in a suit for the removal of an obstruction in 
| — 2 publie pathway it was found by the Courts below that 
3 — EU plaintiffs were deprived of the only means of grazing 
-Otheir cattle by the obstruction and that they lost some 
= . cows. thereby, it was held that the injury caused to the 

ph ü tiffs, by the obstruction of the way, leading from the 
where they resided to that in which they had 
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*L fulowing decisions on highway: (1387). 

TRE Ibra- 2 Kerr, Inj.. 281; Moti v. Scheoo:- 
| = Valad Mirza Aga, I. L. R., bred, 20 Eq.. 24; Atty.-Genl v Shrewe- 
zx > 457 (1877) ; Harremndro Coo- 








bury Bridge Co., 21 Ch. D.. 752, and 
other case» there cited. 
| 3 See as to this Harrison v. Duke 
of Rutland (1393), es M 
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fields and pastures was peculiar to them and to their 
ealling, and it caused them substantial loss of time and 
inconvenience ; and that it was sufficient to entitle the 
plaintiffs to maintain the action, but it was held also 
that the death of the cows was too remotely and indirect- 
ly connected with the obstruction to furnish a cause of 
action.- On the other hand, in the undermentioned 
case, the plaintiffs who were 





Mussulmans, sued to 
estabiish their right to carry fabuts in procession along à 
certain road to the sea, and alleged that the defendants 
(also Mussulmans) obstructed them in doingso. The 
plaint, however, did not allege any personal loss or 
damage to the plaintiffs, arising from the obstruction. 
Both the lower Courts found. as a fact, that the road 
along which plaintiffs desired to carry their fabuts to 
the sea was a public road. Held in special appeal that 
plaintiffs could not maintain a civil suit in respect of 
such obstruction, unless they could prove some particular 
damage to themselves personally in addition to the 


general inconvenience occasioned to the public. The 


mere absence of the religious or sentimental gratification 
arising from carrying tabuts along a public road is not 
any such particular loss or injury as would be sufficient, 
according to English and Indian  precedents, to sustain 
a civil action. 

Section 10 of Bengal Act III of 1864 does not deprive 
a person of any right of private property that he may 
have in land used as a publie road, nor does it vest the 
subsoil of such land in a Eme and when such — 





| Abzul Miah v. Nasir Mahommed sufficient to sustain Eme E 


I. L. R., 2 Cal. 551 (1895). cases referred to. Siddeswora Y 
3 Satku Valad Kadir Sausre rt. Krishna, I. I. R., 14 Mad., 177 (1890) ; 


Ibrahim Aga Valad Mirza Aga, I. I. — Fatehyab Khan v. Muhammad Fem, 


R.. 2 Bom., 457 (1877). Authorities I. i. R.. 2 AN, 434 (4ES7. — 
as to what constitutes special damage 
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land is no longer required as a publie road, the owner 1s 
entitled to claim its possession.' 


English law does not allow an easement of privacy. (viii) Privacy. 


Nor does the law of India admit of sucha right being 
acquired by prescription. But Illustration (b) to section 
18 of the Easements Act shows that the Legislature 
intended that an easement of privacy should be acquirable 
by local custom and the existence of such a custom in 
various parts of India as in Gujerat and the North-West 
Provinces and Punjab has been recognised.* Where such 
@ custom is judicially recognised and has been proved, 
an Injunction will be granted against a threatened 
invasion or infringement of the customary right. 

$84. Section 55 of the Specific Relief Act in express 
terms makes the exercise of the Court’s mandatory power 
discretionary.’ The law relating to the issue óf manda- 
tory Injunctions in cases of light and air was laid down, 
and the English and Indian authorities reviewed in the 
case of Benode Coomaree Dussee v. Soudaminey Dossee.* 
by Wilson, J., who said :— 

"This case so far as it relates to the granting of a man- 
datory Injunction, is of undoubted importance to suitors 
in this Court, and it seems to me that the law on the point 
has been somewhat misapprehended in the Court below. 
It rather seems to have been assumed that, if the cause 
of action, which undoubtedly existed, was established, 





—— Sudan Kundu v. Pro- * Ghanasham Nilkant Nadkarni v. 
nas Boy, Y L. R., 20 Cal, 732 — Morea Ram Chandra Pai, Y. L R., 
| — also as to the N.-W. 18 Bom., 492 (1894). As to the form 
Chand v urucipalities Act; Nihal of a mandatory Injunction before the 
- AIL, - dzmat Ali Khan, I. I. R., Specific Relief Act, see Ratanji H. 
| | Bottlewalla v. Edalji H.  Bottlewalla, 
8 Bom. H. C. R, ©. C, J., 196 
(1871), and as to that Act, ses. 55 
and illustrations thereto. 
^ Il. L. R., 16 Cal, 252, 2641—26€ 
(1889). 
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a mandatory Injanction, to pull down the defendant's 
building, or so much of it as might be necessary, would 
follow as a matter of course. The principal authorities 
on the subject have been cited and their effect, I think, 
1s plain. « 
The cases have all fallen under one or other of two class- 
es. The first kind of case is that of a man who has 
a right to light and air, which is obstructed by his 
neighbour’s building. and who brings his suit and applies 
for an Injunction as soon as he can after the commence- 
ment of the building, or after it has become apparent 
that the intended building wil! interfere with his light 
and air; a number of cases under that head have been 
cited. A leading case is that of Dent v. The Auction = 
Mart Company.' To the same class belong Aynsley v. ; 
Glover” Smith v. Smith = Krehl v. Burrell ;* Greenwood — — 
v. Hornsey.* Those cases all establish that although 
the remedy by mandatory Injunction is always in the. 
judicial discretion of the Court, and the circumstances of — 
each case may be taken into consideration, still as the - 
general rule. and in the absence of special circumstances, 
if the injured man comes to Court on the first oppor- 
tunity, after the buildings have been commenced, or on * 
the first opportunity, after he has seen that they 
interfere with his rights, an Injunction being necessary, — E 
a mandatory Injunction is granted. x = 
On the other hand, however, there may be circum= — 
stances which will lead the Court to refuse the Inj unction, - 


as has certainly been done in two cases: Senior v. Pawson® 
de guo Holland v. des 7 EN ES i 3 * 
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The other class of cases comes under a different prin- 
2^ s ciple. When a plaintiff has not brought a suit or applied 
for an Injunction at the earliest opportunity, but has 
waited till the building has been finished, and then asks 
the Court to have it removed a mandatory Injunction 
will not generally be granted, though there might be cases 
where it would be. 

This is shown by the case of Jsenberg v. The East Indian 
House Estate Company ;! Cuiriers Company v. Corbett ;? 
Durell v. Pri'chard.* The latter case came before the 
Lords Justices from a decision of the Master of the 
Rolls, and L. J. Turner lays down that it is within the 

. Jurisdiction of the Court to grant a mandatory Injunction, 

- but it ordinarily abstains from granting one unless under 

— very special circumstances. The next case I would refer 

T to—City of London Brewery Company w. TennanZ* where 

__ the jurisdiction of the Court to grant a mandatory Injunc- 

— tion is re-affirmed, but it is added in the judgment of Lord 

_ Selborne: ‘We know of course, that the Court is not in 
. the habit of doing so, except under — circumstances, 

: E but those circumstances may exist. The same law is 
i: followed in Stanle: y of Alderley v. Shrewsbury. There 

é E. have been cases where mandatory Injunctions have been 

. granted. In Bazter v. Bowen," à mandatory Injunction 

. Was granted by Vice-Chancellor Bacon, and his judgment 

Was affirmed in appeal? But in that case the circum- 
_ stances were peculiar. The thing removed was a mere 

me and there was something like an agreement between 

e parties that no objection should be taken on the ground 

f complainants uim. delayed in bringing their action. 
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That case has been explamed as a very special case in 
Gaskin v. Ball where it is said: * The Court will rarely 
interfere to pull down a building which has been erected 
without complaint. Barter v. Bowen was a very special 
case, just one of those exceptions which prove the rule. * 
Certain circumstances have been relied on in this case as 
making it a special one, particularly the notice which the 
p'aintiff]ls witnesses say they gave to the defendants, 
not to continue the building so as to obstruct the plaintiff's 
nghts. The learned Judge in the Court below has believed 
these witnesses, and I accept bis finding: but the 
authorities show that mere notice, not followed by 
legal proceedings, is not sufficient. That is how 
matters stand, so the English authorities, and, I think. 
the Indian authorities are to the same effect. I had 
occasion ‘to refer to the authorites in the case of the 
Shamnwugger Jute Factory v. Ram Narain Chatterjee. 1 
only refer to that case, because on pages 200, 201, a good 
many of the authorities are collected. A Bombay case 
was cited, which, it was contended, is inconsistent with 
this view of the law: Jamnadas Shankarlal v. Atmaram 
Harjivan.? There, under the circumstances of the case, a 
mandatory Injunction was granted; but we cannot. I 
think, regard that case as laying down any broad rule that 
mandatory Injunctions are to be granted as a matter of 
course ; but it appears to me the law on this point is well 
settled. ''* 











IE R, 13 Ch. D., 329. cence; Nandkishor Baigowan v  Bha- — 
? I. L. R., 14 Cal, 189. qubhai Pranbhalabhdas, I. L- Ry 5 —— 


3s LoL R.. 2 Bom., 138, in which Bom., 95 (1883). 
case the circumstances constituting * Benode Coomaree Dosse v. Sou- 
delay and acquiescence were discussed. — daminey Dossce, I. L. R., 16 Cal., 252, 
It is for the defendant to show that 264—266 (1889), per Wilson, J. 
the right has been lost by acquics- E : 
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Prompt action is very essential in these cases, if an In- 
remed y.' 
E general be granted, if the plaintiff has allowed the 
building to be erected without complaint.* 

— Notice, that an act complained of is objected to, removes 
p all objections to the mandatory form of the Injunction, that 
—— 4s deprives the defendant of all right to complain of its 
| If such act is continued or carried on, 
_ Bfterclear and distinct notice of objection, or, if during the 
_ action an undertaking has been given to pull down the 
building, if so ordered at the trial, and the iniury caused 
is of a serious nature, the jurisdiction to grant this form 
of Injunction will be exercised more freely than in cases 
_ where complaint is not made until after it is completed.* 
; But a plaintiff should do something more than com- 
a plain : he should take steps to restrain the building ; for 
_ prompt action is very essential in cases where a manda- 


And it will not, in 


So mere notice 


Edalj Hormaasjy: Bottlewalla, 8 Bam. 
H.C. R.. 181, 196 (1871) ; citing Jacoms’ 
wv. Entel, 3E L da Chee. QUE. 3 
D. J. & S.. 538; see Jamradas Shan- 
karlal wv. Atmaram Harjivan. I. 1. R.. 2 
Bom., 138, 139 (1877): Kerr, Inj.. 49. 

* Jacormb ^v. Knight, supra: Kreh 
v. Burrell, 7 Ch. D., 551: 11 Ch. D.. 
146: Hepburn v. Lordan, 2 H. & 
M.. 315; Sm:th v. Day, 13 Ch. I», 
652: Grand Junction Canal Co. 


v- 
Shugar, 6 Ch., 489; Greenwood v. 
Hornsey, 33 Ch. D., 471. See Benodďe 


Coomaree Dossee v. Soudaminey Dossee 
I. L. R., 16 Cal.. 266 (1889). 

® Ghanasham Nilkant Nadkarni vw. 
Moroba Ram Chandra Pai, ¥. L. R. 
IS Bom.. 474, 492 (1594); Benode 
Coomaree Dossee v. Soudaminey Dos- 








ses, L I. R.. 16 CaL, 252 (1989). |... 
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a sufficiently special circumstance for granting relief eh 
a mandatory Injunction.' | 

Where the defendant, upon receiving notice of motion 
for an Injunction, endeavoured to anticipate the action 
of the Court by hurrying on his building, an interlocutory 
mandatory Injunction was granted ordering that what he 
had erected ought to be at once pulled down, without 
regard to the ultimate result of the action. It was 
observed that to refuse an interlocutory Injunction, in 
such a case, would be to hold out an encouragement to 
other people to hurry on their buildings in the hope that, 
when they were once up, the Court might decline to order 
them to be pulled down.* 

Where the defendants, after the Lower Appellate 
Court had passed a decree in their favour, carried up à 
wall eómplained of, notwithstanding an appeal to the 
High Court, the latter directed a mandatory Injunction 
to issue to them to remove it.” 

The re-erection of his house by the defendant, not- 
withstanding notice from the plaintiff, so as to darken 
some of the principal rooms of the plaintiff's house, mak- 
ing them unfit for occupation during the day without 
artificial light, is an injury which cannot be adequately 
redressed by an award of damages, and against which 
the Court will grant relief by issuing a mandatory  — — 
Injunction, directing the defendant to pull down so much - 
of the house as is necessary to stop the injury.* SN E 
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3 Benode Ccomaree Dossee v. Sou- stituted service on him was effected: * 
damsmey Dossee, supra; see also Gha- Von Joel v. Hornsey, L. R., 1895, 2- ET 
masham Nilkant Nadkarni v. Moroha Ch., 774. See also Shelfer v. City of 
Ram Chandra Pai, supra, p. 492. | E 
- 9 Daniel v. Ferguson, L. R., 1891, 
2 Ch.. 27; so also, where the defend- 
ant evaded service of the writ for 
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—  -—The probability of the defendant suffering a greater 
E loss by the demolition of his house than the plaintiff, if 


E 





being awarded a money-compensation, is no ground for 


are 
E 
í 4 
4 i 










favour, except under special circumstances. ' 


— spectively of two adjoining houses and the verandahs 
— immediately in front of those houses, agreed that they 
| should keep the verandahs open and not build upon them 
23 or divide them by a wall. Held that the mere fact that 
Tm the defendant when rebuilding his house, built its new 
— front wall in advance of the plaintiff's, thus encroaching 
— n the defendant's own verandah in breach of the agree- 
‘ment, was not sufficient in itself to justify the Court in 
| . granting a mandatory Injunction ordering its refnoval. 
— should also be satisfied that the new wall so materially 
— interfered with the comfort and convenience of the plain- 
tiff, that the consequences of the breach of agreement 
E. not adequately be-compensated by damages. It 
a e uld also satisfy itself, whether the plaintiff protested 
against the new wall being built, whilst in course of 
3 erect lon, or quietly acquiesced in what the defendant was 
| E ing, and only objected when the wall was completed. 
m the latter case the Court should only award damages.* 
x x : prenapron, in a case of light or air, if mandatory, 
| E 4 only order the demolition of so much of the 
ervient owner’s building as interferes with the access of 











7): in Ratanji | H. Bottlewalla v. ‘yam Harjivan?]. L. R., 2 Bom., 133, 


^ E his claim could be reduced to money, would suffer by 
depriving the plaintiff of a mandatory Injunction in his 


Where the plaintiff and the defendant, being owners 


‘i 


i - it to which the dominant owner is entitled, and, if. 


A E + Beas so (8 Bom. H. 138, 139 (1877): such special cir- 
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9" Ranchod Jamnadas v. Lallu H- 
das, 10 Bom. H. C. R., 95 (1873). 


€ J.s81 supra), notice cumstances existed in Senior v. Paw- - 
son, L. R.. 3 Eq., 330, - 
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prohibitory, should only restrain him from erecting or  - 
continuing any building, so far as it would cause.such 
interference.! — 

To determine what demolition of a house is necessary, 
the Court executing the decree may be directed to em- 
ploy a professional man agreed on by the parties, if they 

agree, or nominated by the Court, if they cannot.” 








1 Bala wv. . Mahasu, I. L. R., 20 Harjieon, Il. L. R, 2 Bom, 13 
Bom. 788 (1895) i (1877), as to the enforement of the 


9 Jamnadas Shankeriel v. Afmaram Injunction, v. rfe, $ 45. 
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T CHAPTER XI. 
E INJUNCTIONS AGAINST ÍNFRINGEMENTt OF COPYRIGHT, 
TRADE-MARKS AND PATENTS. 
j35 Corrrionr. £85, [NJUSCTIONS against Is- 
$86 Ixroxcriovs — ue FRINGEMENT OF TRADE-MARKS?, 
$ NU, PATENTS. 
BEC SU, Corvaicur. $ 90. [INJUNCTIONS AGAINST Ix- 
) Js. TRADE-MARES. FRINGEMENT OF PATENTS. 
7 
§ 85. Copyright means the sole and exclusive liberty Copyright. 
of printing or otherwise multiplying copies of any book' 
already published and is the creation of Statute, while 
_ What is sometimes called ‘‘ copyright at common law ”’ 
d is really an incident of property, and not ‘‘copyright’’ 
— inthe strict sense. The rights of the author before 


m publication are these :—He has the undisputed right to 
— the MSS., he may withhold or communicate it, and com- 
.. municating he may limit the number of persons to whom 
. . itis imparted, and impose such restrictions as he pleases 
= nthe use of it; and the fulfilment of the annexed con- 
E ditions he may proceed to enforce and for their breach 
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p may claim compensation. The author may prevent 
d the publication of his work until he himself has made it 


CR : . : : 
- lic. The common law gives a man who has compos- 
ped the work a right to that composition just as lie has a 
phlet, sheet of letter-press, sheet of 

music map, chart ce plan separately — | de 

publi shed. '' “os : 
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right to any other part of his personal property. This 
right is really an incident of property and not copyright 
in the strict sense. But though a man has this right, 
the question of the right of excluding all the world from 
copying, and of himself claiming the exclusive right of 
forever copying his own composition after he has pub- 
lished it to the world is a totally different thing ; copy- 
mght is the exclusive right of multiplying copies of a 
work already published and is regulated by Sfatute.' 

For an intellectual work to be capable of protection as 
copyright it must be (1) innocent, that is, not seditious 
or libellous (the hbel being against the State), not im- 
moral, not fraudulent or professing to be what it is not 
with intent to deceive, and according to English law not 
blasphemous ; (2) the work must have literary value, 
thoughevery little usefulness or material value will suffice 
to obtain protection ;; and (3) the work must be original.” 

There cannot be in general any copyright in the title 
or name of a book. Where a man sells a work under the 
name or title of another man, or another man's work. 
that is not an invasion of copyright but a common law 
frau:l.* 

A translation and a copy stand on different footing; ; 
in the former the skill and time and labour of another 





— — tS ! — — 


— — — — — — 


1 Jeffreys v. Boosey. 4 H. L. C, 815; held not to be ‘*‘ books '"" capable off 
Suck v. Priester, 19 Q. B. D., 629. copyright. See  Serutton's Law of- T: 
9 So a perforated cand with some Copyright, 105—107. The privilege A 
verses on it which throwing the ** Sha-. is, however, not confined to works of E 
dow of the Cross" on the wall went Hterary merit in the strict sense cÉ — 
- ‘by the name of the Crisograph (Cable . the word. So a book of statistics, a E 
- Marks, 47 L. T., 432), and an album guide-book, directory and the lke — 
for holding photographs, seven of the- may be the subject of copyrigh, se 
pages of which bore pictures cf castles Kerr. Inj., 360 as to collection cf 
with short letter-press descriptions ~ advertisement, see Jamb v. Evans, 
(Schove v. Schminke, 33 Ch. D., 546). 1893, 1 Ch.,.218. - 
and a card for the face cf a barometer * Scrutton, op. — 104—111. 
|| 4Daeis v. Comiti, 52 Js P. 520) were . * Dicks v. Yass, 18 Ch. Du 7 
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= have been employed and a book has been produced avail- 
— able for a different class or race of readers. A person 
who translates a book into another language is not there- 
~ br guilty of an infringement of copyright.' It issaid that 
there is no copyright in news. But there is or may be 
copyright in the particular forms of language or modes 
of expression by which information is conveyed and 
not the less so because the information may be with 
respect to the current events of the day. A practice 
by newspapers to copy from other newspapers is no 
defence to a copyright action.* 

The Act regulating the subject of literary copvright in 
India is Act XX of 1847.2 The Preamble of that Act 
recites that doubts might exist whether the right call- 
ed copyright could be enforced by the common law of 
England in those parts of British India into which the 
common law of England had been introduced, and whether 
the said right could be enforced by virtue of the principles 
of equity and good conscience in other parts of British 
India. and whether the Statute 5 and 6 Vic., c. 45, had 
= made appropriate and sufficient provision for the en- 
uc forcement in every part of British India of the said right 
2d Py proprietors thereof. The Act provides that the 


‘cr ^ 















En 3 Munshi Shaik Abdurrahman v. XVI of 1874; XII of 1876; I of 1879 ; 
— Mira Mahomed Shirazi, I. I. R., 14 asto the subject of artistic copyright. 
 Bom., 586 (1890): but «e observa- see Scrutton’s Law of Copvnrieht, 2nd 
— in Kerr, Inj, 269, where it is Ed.. 143; Kerr, Inj.. 378—384; na to 
Stated that it i» difficult to see upon ‘photographs, see Pollard vw. Photo- 
/ what principle the rule that a trans- graphic Cy., 40 Ch. D.. 345; as to 
= i not an infringement can be | reviews and periodicals, see Act XX 
of 1847, æ. 10: Kerz. Inj.. 370. The 
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cal who has not parted with hi« copy- 
right to the proprictor of the periodical 
muy ae an iafringer before pub- 

his contribution in a separate 
form; Johnson v. George Newnes. Ld.» 
1894, 3 Ch., 663. 


= MM coyright 30 a newspaper 


v. Steinkop#. 1892, 3 Ch., auther of a contribution fo a perfodi- 
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copyright in a book published in the lifetime of mo 
author within British India after the passing of the Act of E. 
Parliament, 5 and 4 Wm. 4, c. 85, endures for the natural E. 


life of such author and for the further term of seven - 
years commencing at the time of his -death and is the — 
property of the author and his assigns. If, however, the — 
above term of seven years expires before the end of 42 
years from the publication of the book, the copyright 
endures for 42 years. "The copyright of a book published 
after the death of its author and after the passing of the 
abovementioned Act endures for 42 years from the first 
publication thereof, and is the property of the proprietor — 
of the author's manuscript from which such book is first 
published, and his assigns.' It further makes provision 
against the suppression of books of importance,* the 
registration and assignment of copyright, and suits for 
infringement of copyright.* The offender against copyright — — 
is hable to a suit in the highest local Court exercising 
original civil jurisdiction. As the class of cases provided for . 
by section 7 of the Copyright Act (XX of 1847) was 
transferred to the jurisdiction of the Calcutta Court of Small 
Causes by Act IX of 1850, notwithstanding the express 
language used in section 7 of the Copyright Act, so vi 
analogy the jurisdiction in the same class of cases arising 
in the mofussil was transferred to the jurisdiction of = 
the Mofussil Courts of Small Causes by Act XLII of — 
and Act XI of 1865. But sched. I of Act XII of 1876, ES 
Amending Act XX of 1847, has now re-transferred the — 
jurisdiction in such suits to the District Courts.* 
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a Act XX of 1847, a. 1. 

" Tb.. & 2. 

XR am WS dS Sten fo Um regis- 
tration of books and as to printing 
presses and? newspapers, see Act XXV 
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Copyright in designs is regulated in British. India by 
Act V of 1883. A design means some peculiar shape, 
configuration or form given to an article, or arrange- 
ment of lines. or the like used on, or with, an article, but 
not the article itself; and copyright means the exclusive 
nght to apply a design to an article. When a design is 
registered, the proprietor has, subject to the other 
provisions of the Act, copyright in the design for five 
years from the date of registration.* The Act provides 
for the registration of designs and for suits for the 
infringement of copyright. 

§ 86. A person who infringes the copyright of another Injunctions 
is liable to an action for damages or account and for an —— 
Injunction. Soif A pirates B's copyright, the latter — 
may obtain an Injunction to restrain the piracy’ unless 
the work of which copyright is claimed is libellous or 
obscene. There may be a claim for an Injunction to 
Testrain the future infringement of the copyright and for 
1 mandatory order for delivery of copies which have 
been printed in violation of the copyright. So in the 
fase given above the Court may also order the copies 
produced by piracy to be given up and destroyed.* The 
Pamtifl must establish the right claimed and its 
Infringement, or threatened infringement, and he must 
come for relief with due diligence since delay or 
Sequiescence will be fatal to the application unless 
‘ccomnted for. Nor can a man have relief if his 
_ “m conduct has led to the state of things that occasions 
| the application. The doctrine applies not only to the 
“ses of his conduct towards the particular person with 
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V of 1888, s. 50 ; for the law Inj., 385—387. - 
t * Act I of 1977, &. 54, ill (v); see | 
Kerr, Inj., Ch. VIII. 


* Ib. s. 55, ill. (g). 
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whom the controversy subsists, but also to cases where his 
conduct with others may influence the Court in the 
exercise of its equitable jurisdiction. The interference of 
the Court by Injunction being founded on pure equitable 
principles, a man who comes to the Court must be 
able to show that his own conduct in the transaction has 
been consistent with equity : a book accordingly which 
is itself piratical or which is immoral, indecent, seditious 
or libellous, cannot be protected from invasion. No 
proprietor of copyright in any book may sue for any 
infringement of such copyright unless an entry has been 
made in the registry beok.* The title to copyright is 
complete before registration which is only a condition 
precedent to the right to sue. And, therefore, it was held 
to be r® valid objection to a suit that the infringement 
of copyright took place before registration.* 
Infringement of copyright has been summarised as 
follows :—‘‘ Literary property can be invaded in three 
ways and in three ways only :—(1) Where a publisher in 
this country publishes an unauthorised edition of a work 
in which copyright exists, or where a man introduces to 
sell a foreign reprint of such a work, that is open piracy. 
(2) Where a man pretending to be the author of a book 
illegitimately appropriates the fruits of a previous author's 
hterary labour, that is literary larceny. | 
*"These are the only two modes of invasion against - 
which the Copyright Acts have protected an author. = 
(3) There is another mode which, to my mind, ts wholly | 
irrespective of any copyright legislation, and that is aan F 
. a man sells a work under the name and title of * 
man or another man’s work. That is not an invasion oO 















2 dne Ib. ub Xam, «t dM anc _ o3 Macmillan v. Suresh 
= S Act XX of 1847, s. 14: Ronsare I. Le Rav 17 Cal, OF (S00 ae 
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copyright ; it is common law fraud and can be redressed 
by common-law remedies. 

If a case has been made ont for an Injunction, the 
extent to which the Injunction ought to go (that is whether 
the Injunction shall be against the whole work or only 
against a part of it) must depend in each case upon the 
extent of the piracy and the nature of the work. If 
the pirated matter is considerable in amount and is so 
intermixed with the original matter that it cannot be 
separated, the Injunction will go against the whole work 
generally. If the pirated matter can be separted from 
the original matter, the Injunction will issue only against 
that particular part. If the pirated matter is not 
considerable in quantity or of much value in quality, 
or if. though considerable in value, it is very small in 
quantity and quite out of proportion to the mass of 
onginal matter, the Court will not, as a general rule, 
interfere by Injunction, but will leave the plaintiff to 
his remedy by damages.* The principle of assessing 
damages in all cases of literary piracy is that the de- 
fendant is to account for every copy of his book sold 
as if it had been a copy of the plaintiff and to pay to 
the plaintiff the profit which he would have received 
from the sale of so many additional copies.? 

It is no infringement of the copyright of a book to 
make bona fide extracts from it, or a bon; fide abridg- 
ment of it, or to make use of the same common materials 
im the composition of another work, but what constitutes 
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been published an Injunction will be refused in the 
absence of satisfactory evidence of the actual contents 
of the threatened publication.! : 

It is not necessary that the subject-matter of a book 
must be perfectly new. A new arrangement of old matter 
will give a right to the protection afforded by the law of 
copyright. The plaintiff, a bookseller, in 1884, brought 
out a new and annotated edition of a certain well- 
known Sanskrit work on religious observances entitled 
‘“‘Vrtraj, ` having for that purpose obtained the assistance 
of Pandits, who recast and re-arranged the work. intro- 
duced various passages from other old Sanskrit books on 
the same subject, and added foot-notes. In 1885 the 
plaintiff registered the copyright of this work. In 1556 
the defendant printed and published an edition of the 
same work, the text of which was identica! with that 
of the plaintiff's work, which moreover contained the 
same additional passages, and the same foot-notes 
at the same places with many slight differences. 
Held, that the plaintiff's work was such a new arrange- 
ment of old matter as to be an original work and 
entitled to protection, and that as the defendants 
had not gone to independent sources for their material. 
but had pirated the plaintiff's work. they must be 
restrained by Injunction. Held, also. that an account of 
the net profits made by the defendants by the sale of the 
plaintiff's book could be ordered notwithstanding the 
provisions of section 12 of Act XX of 1847, as the result 
of the account would be to give to the plaintiff what 
he could have claimed as damages under that section.“ 








as to damage the property of the 
acthor in his copyright. Sre Kerr, 
Inj., 36z—369. _. 

1 Morris v. Wright, 5 Ch.. 279, 283. 








INJUNCTIONS IN RESPECT OF COPYRIGHT. 517 


The plaintiffs, the partners of a firm M. & Co, were the 
proprietors, registered under 5 and 6 Vic., c. 45 of the 
copyzght of a selection of songs and poems, composed 

by numerous well-known authors, which was prepared 

by one P. and originally published in 1861. Since 
ongmal publication the book ran through several edi- 
tons, one of which was published in the year 1882. The 
book was registered under the provisions of the above 
Statute on the 8th February 15589, the name of both 

the publisher and proprietor being entered in the regis- 

ter as M. & Co., the firm’s address being given, and the 
date of the first publication was entered as the 19th July 
1861. The poems contained in the book were arranged 

bv P. not in chronological order of their production, 

but in gradation of feeling and subject, and at the end of 

the book were given some notes, critical and explanatorv. 

On the 15th January 1889, the defendant published, 

at Caleutta, a book containing the same selection of 
poems and songs as was contained in P.’s book. The 
Strangement, however, of the defendant’s book differed 
from P.’s, in that the poems of each author were placed 
together and in order of their composition. In one 

of the poems the defendant printed forty lines, which 
were contained in the work by the origina! author, but 
which were omitted by P., and in another poem one hne. 
—*I many places there were differences of reading in the 
E two books, and in more of punctuation. In the defend- 
ants book some of the titles to the poems, which had 
2 “been assigned thereto by P. and not by the original 
| Sho. appeared, as well as a good many of P.'s notes, 
> »me with ackowledgment and some without. With 
| teh poemethe defendant gave a mass of notes, critical 
Ee - and he also prefixed to the poems of 
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on the 27th February 1°90, and the plaintiffs 
complained that the publication of defendant's book 
constituted a breach of their copyright and prayed for 
the usual relief by way of Injunction and damages. They 
contended that although the copyright in the works of 
the original authors had long lapsed, they were entitled 
to the copyright in the *'selection" made by P. 

It was contended on behalf of the defendant that there 
could be no copyright in such a selection; that if any 
existed, the defendant's book did not infringe it; that 
the plaintiffs. book being registered as first published 
in 1861 and the infringement charged being in respect of 
the edition of 1382, and there being no evidence to show 


that the same selection was contained in the latter as in * 


the former edition, the plaintiffs were not entitled to the 
relief prayed for; that the author of the plaintiffs’ book 
being P., in whom the copyright would prima facie be, 
and the property being registered as in the plaintiffs’ 
firm, the registry was bad, as the assignment of the 
copyright to the plaintiffs was not shown: that the 
registration was also bad, as the entry merely contained 
the name and address of the plaintiff's firm ; that the 
publication of the defendant's book having been before 
the date of registration, the suit would not lie, and that 


the suit was barred by the special limitation provided. ^ 





by section 26 of the Statute 5 and 6 Vic., c. 45. Held, 








other's lahour, or in other words his property. Hela — 
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that such a “‘selection’* could be the subject-matter ot — c 
copyright, the true principle applicable to such cases being — 
that one person is not at liberty to use or avail himself 
of the labour which another has been at for the purpose | P E 
of producing his work, and so take away the result of the cd 
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right, and that thev were entitled to the relief they sought. 
Held, also, that in the absence of any evidence to the 
contzary it was reasonable to assume that successive 
Issues of a book of this kind under the same name are 
substantially the same book; that it was unnecessary 
that the registry should show an assignment of the 
copynght by P. to the plaintiffs ;' that the registration 
was not bad by reason of the names and addresses of 
the partners of the firm not being given ;@hat the title 
to copyright is complete before registration, which is only 
a condition precedent to the right to sue, and that the 
plaintiffs had not, therefore, lost their right of action by 
reason of the defendant's book being published before 
theirs was registered ;* and that, assuming that the rule of 
limitation provided bv section 26 of the Statute was 
applicable, the suit was not barred bv limitation.* The 
Court accordingly decreed a perpetual Injunction 
restraining the printing or sale of the defendant’s book 
as being an infringement of the plaintiff's copyright.‘ 
3 87. A trade-mark differs both from copyright Trade-mark. 
Which has already been dealt with and from a patent, the 
subject-matter of the following paragraph. A copyright 
— likea patent relates to the substance of an article but 
differs in that it has reference toa literary instead of 
—— material production. A trade-mark does not protect 
p i hm substance of the article to which it is attached from 
_ being imitated, but it identifies an article and indicates 
E pte source to which that article is to be ated > 






















Eo Weldon v. Dicks, L. R., 10 Ch. 130, followed. 

; M7. followed. * Hogg v. Scott, L. R., 18 Eq.. 444. 

D Uu. 321. 1. Ch., followed. — 

Em and Weldon v. Dicks, supra. 8 Macmillan v. Suresh Uhunder — —— 

E Deb, 1. L. R., 17 Cal., 951 (1890). — 
e Sebastian’s Law of Trade Mark» 

3rd Ed., 16. 
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The Indian Penal Code defines a trade-mark to be 
a mark used for denoting that goods have been made, are 
manufactured, by a particular person, or as a particular 
time or place, or that they are of a particular quahty.' 
A trade-mark is a mark used to denote that goods are 
the manufacture or merchandise of a particular person, 
and any symbol, mark, name, or combination of names, 
marks, and the like may be used as a trade-mark. 

It must no& be assumed that every ornament which 
may be applied to the case or flask or wrapper in which 
goods are exposed for sale are necessarily trade-marks. 
Such ornaments are often employed as mere devices to 
arrest attention and are not intended to convev any other 
meaning. To constitute them trade-marks they must have 
been adopted as symbols devised to distinguish a particular 
class of goods as the goods of class manufactured or 
selected by a particular manufacturer or merchant.* 

The function of the trade-marks is to give the pur- 
chaser a satisfactory assurance of the make and quality of 
the article he is buying. It means the mark under which a 
particular individua! trades and which indicates the goods š 
to be his goods—either goods manufactured by him, or 
goods selected by him, or goods which in some way or 
other pass through his hands in the course of trade. It 
is a mode of designating goods as being the goods which 
have been, in some way or other, dealt with by the person 
who owns the trade-mark.? There may be a right to exclu- 
sive use of atrade-mark by traders who are importers 
only.* “The benefits derivable from the recognition gp 















| * In re Australian Wine Import- kL. R.. 1 Ch. Apps P" e 
ers, Ld., 41 Ch. D., 278; Sebastian, a 
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| S. 478; this definition has been op. cit.. 3. 2 
adopted by the Indian Merchandise * Ralli v. Fleming. I. L R. 3 Cals m 
Marks Act, 1889 (Act IV of IS889). 417 (1878); Taylor v. Virasami, ) == — 
2 Lavergne v. Hooper. Y. L.R..8 L. R., 6 Mad., 108 (1882): Sebas- — 








« 5 
TOt 2 
CENTRAL LIBRARY 


INJUNCTIONS IN RESPECT OF TRADE-MARKS. 521 


of the exclusive right of a trader to his trade-mark 
are apparent. from the consideration that the ‘trade- 
mark is both a sign of the quality of the article and an 
assurance to the publie that it is the genuine product of 
his manufacture. It thus often becomes of great value 
to him, and in its exclusive use the Court will protect 
him against attempts of others to pass off their products 
upon the public as his. This protection is afforded, not 
only as a matter of justice to him, but to prevent imposi- 
tion on the public. ^ The protection of trade-marks is, 
therefore, beneficia! to the public. since it enables them 
to buy with confidence that they are getting what they 
require: while at the same time it is beneficial to the 
manufacturer since it affords him the means of securing 
the benefit of the custom which he deserves and which 
is intended for him." "! * 

At common law, until the Judicature Acts, it was 
necessary to prove that an injury had been actually done 
and intentional deception on the part of the defend- 
ant. In equitv it was enough to show that the defendant 
threatened to do and would. if not prevented, do that 
Injury, and it was not necessary to prove an actual 
fraudulent intention, the remedy being obtainable if 
the defendant's conduct has been such as to produce 
the effects of fraud, though he may, in fact, have acted 
in perfect innocence. It is not enough to say that 
there was no fraudulent intention. That is no reason 
why an Injunction should not be granted. Where 











E the defendants sold goods bearing the same trade-mark 











* Sebastian, op. cit, citing Man- 2 Ib.. 9, 12: as to the origin and 


"eam Medicine Co. v. Wood, 108. history of the right of action in trade- 





: 2.9. & Rep, 218 (Amer.) To the mark cases, sec judgment of Mellish, 


L. J.. in Singer Manufacturing Co. 
v. Wilson, 2 Ch. I». 453. 
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as the plaintiff's merchandise, and the defendants stat- 
ed that they had nothing to do with the ticket, as 
it had been sent them on goods from their constituent 
at Glasgow. and that they had telegraphed home to their 
constituent concerning the ticket, and it was argued that 
no fraud have ever been intended. the Court observed -— 
** I do not think I have any option, if the marks, 
which defendants have used, are those of the plaintiffs ; 


no matter what their intention was, a perpetual Injunc- — 


tion would be granted. In the meantime an interlocu- 
tory Injunction must issue. Obviously there is a close 
imitation. Interlocutory Injunction to issue with costs.''! 

The fundamental rule is that one man has no right to 
put off his goods for sale as the goods of a rival trader. 
He cannot be allowed to use names, marks, letters and 
other indicia by which he may induce purchasers to be- 
lieve that the goods which he is selling are the manu- 
facture of another person. Whether the defendant has 
infringed the plaintiffs rights depends upon the ques- 
tion how far the defendant's trade-mark has such a 
resemblance to that of the plaintiffs’ as to be calculated 
to mislead incautious purchasers.? 

The general principle upon which the Courts exercise 
jurisdiction in the case of trade-marks has been stated 
to be that ** a manufacturer who produces an article of 
merchandise which he announces as one of public utility, 








guished from all other articles of a similar kind, with the |. 
intention that it may be known to be of his manufacture. - 


Co. 2 Hyde, 185 (1864). 
> — Aniline s Soda | 
v. Mane 





and who places upon it a mark by which it is distin- . 
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becomes the exclusive owner of that which is henceforth 

~ called his trade-mark. By the law of this country, and 

A the like law prevails in most other civilized countries, 
he obtains a property in the mark which he so affixes to 
his goods. The property thus acquired by the manu- 
facturer. like all other property, is under the protection 
of the law, and for the invasion of the right of the owner 
of such property, the law affords a remedy similar in all 
respects to that by which the possession and enjoyment of 
all property is secured to the owners.””' And so the 
Specific Relief Act declares that, for the purpose of 
section 54 which deals with the subject of perpetual 
Injunctions, a trade-mark is property.” 

The common law remedy was by an action on the case 
for damages caused by the offender’s fraud in which 
action it was necessary to show that the plaintiff had 
been accustomed to use a certain mark upon goods of his 
manufacture to denote that that was so, that that mark 
was known in the trade. and that the defendant had 
imitated the mark and sold goods bearing it, as and for 
the plaintiff's goods, with intent to defraud: the equit- 

| able remedy was by Injunction together with an account, 
— . or damages, if preferred. 

_ . The law as to trade-marks is now regulated in England 
— by Statutet which is not the case in this country save as 
= to criminal proceedings under the Indian Merchandise 
m . Marks Act* There is no registration of trade-marks in 
x . India as there is in England. There being no acquisition by 
registration in this country, in order to establish a claim 
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to trade-mark, it must be shown that the mark has been 
applied by the plaintiff’s properly, that is.to say, that 
he has not copied any other person's mark and that 
the mark does not involve any false representation, and 
that the article so marked is actually a vendible article 
in the market. For no property in a trade-mark can 
be acquired except through the process of sale, or offering 
for sale in the market of the article to which the trade- 
mark is affixed.'! 
Such possession and use of a trade-mark in one market 
as to constitute a right in it, establishes in the owner 
thereof an exclusive right to that trade-mark in other 
markets, although the owner may not have used it in 
such markets.? A right to use a trade-mark may be 
created by license or assignment. There is no length 
of time required for the acquisition of a right to a trade- 
mark. As it may be acquired it may be abandoned, 
and no length of time is required to constitute an aban- 
donment.* 
The principle which applies to the case of a man sell- 
ing his goods as the goods of another applies to the case 
of a man using the trade-name of another for the purpose 
of reaping the benefit of the reputation which the other — 
has already acquired in the market. In imitations of — — 
trade-names used as such and not as trade-marks of  - 
goods, there is a difference from trade-marks proper: m 
there is a false representation, but it is a representation | E. 
not that certain goods are certain other goods, but — 4 
a certain establishment is a certain other establi n = AE 

the object being that the one establishment —— — 
tain custom intended for the other. Such cases are 1 N 
$ x cases of trade-mark, not being Nam ha ma ecc 
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placed on vendible articles in the market, but still the 
Court has to-proceed upon much the same lines. The 
same ‘principles which apply to the mght to use a name 
are also applicable to the use of a trade-name or 
partnership, form or style.’ 

Where a name or word was originally or has become 
descriptive of an article, it cannot be protected as a trade- 
name. A trade-name may, however, be so appropriated 
by user as to come to mean the goods of the plaintiffs 
though it is not and never was impressed on the goods 
or packages so as to be a trade-mark. Where it is es- 
tablished that such a trade-name bears that meaning 
the use of that name or one so nearly resembling it as 
to be likely to deceive, as applicable to goods not the 
plaintiffs may be the means of passing off their goods 
asand for the plaintiffs just as much as the use of a trade- 
mark: and the law, so far as not altered by legislation, 
is the same.” 

3 RR. A trade-mark being property an Injunction a n 
will be granted when the defendant invades or threatens infringement 
to invade-the plaintiff's right to or enjoyment of that marks. 
Property. So if A improperly uses the trade-mark of 
B, the latter may obtain an Injunction to restrain the 
user. provided that B's use of the trade-mark is honest.* 
Mention has already been made of the acquisition and 
| proof of title to trade-mark ; as to what degree of re- 
| semblance is necessary to constitute the fraudulent or 
a ^ _ nlourable imitation of a trade-mark, it is impossible to 
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3 Act lof 1877. s. 54, Ill. (w); and 
aee Archibald Orr Ewing v. Choonee- 
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lay down any general rule. In each case as it occurs it 
must be ascertained whether there is such a resemblance 
as that ordinary purchasers purchasing with ordinary — 
caution are likely to be misled.’ The same considerations — 
o policy which prior to the regulation of trade-marks . 
by Statute induced the English Courts to protect them, — a 
and to recognise in a manufacturer or selector a right 
under certain limitations to the distinguishing mark or 
title under which he offered his goods to the public and 
to mulct in damages any other person who intentionally 
infringed a trade-mark so adopted, have induced the 
Courts in this country to accept as consonant with 
equity and justice the general rules which obtained in 
commercial countries respecting trade-marks. Of course“ 
the Courts in British India would only recognise the 
particular provisions of the Statute law of other countries 
in so far as may be necessary for the determination 
of rights which have been acquired under such provi- 
sions, unless indeed by the law of England or British 
India they are directed to do so.* Though the principles 
of English law are generally applicable, it must not be 
supposed that cases in this country are always to be 
decided on the same principles as those which are followed 
in England.* 

The ground upon which a person is restrained from. 
using another's trade-mark is, that he is gaining an ad- — - 
vantage by the use of a particular trade-mark, which is x 
sne property of another. It is not necessary to prove | 
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satisfied, that the resemblance is such as would be 
likely to cause the one mark to be mistaken for the 
other." 
= “No trader can complain against a rival trader in 
— regard to any announcement he makes concerning the 
_ goods which he sells, so long as no statement is made 
~ which is untrue, or calculated to mislead. But besides 
_ making use of ordinary language and their own names, 
— in order to announce to the public what they wish to 
_ make known with respect to their goods, traders are 
inthe habit of resorting to a variety of devices in 
_ order to catch the eye of the public, and to represent to 
— them in a striking manner what they wish to announce. 
— Sometimes they wrap their goods in a fanciful cover, 
_ Sometimes they impress upon their goods 2 fanciful 
| Ber at other times a fanciful plant or animal; 
. and when a trader specially selects and und 
to himself for the purpose of distinguishing his 
— a device of this kind, that device becomes his 
E 4 trade-mark proper, and no one else is allowed to use it. 
. But if, without any such special selection and appropria- 
— the goods of the trader do in fact happen to bear 
— particular mark, and this mark has come to be as- 
— by the public with this trader’s name, so that 
pee bearing that mark are supposed to come from 
E 3 . then also the law will not allow any person to use 
ke = mark of this latter description any more than it will 
x1 him to use a rival trader's trade-mark proper and 
m this reason, because in either case there is made, or 
the e is assumed to be made, a representation to the 
pu u iblic vhich is false, namely, that the goods which are © 
^ good — one trader are the goods of another. But F 
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this distinction has been drawn between these two cases. 
If it be shown that a trader has infringed a rival trader's 
trade-mark proper, that is to say, the mark which another 
trader has specially selected and appropriated for the pur- 
pose of distinguishing his goods, the Court will, without 
further evidence, at once interfere, taking it for granted 
that such a proceeding is calculated to deceive the 
publie; whereas, if the mark be one which has not been 
specially selected and appropriated by the trader for 
this purpose, evidence must be given to show that the 
mark was so understood by the public as to make it clear 
that the proceeding had either deceived, or was at least 
"calculated to deceive, the public. Marks of both these 
kinds are usually called trade-marks and the distinction 
between the two cases is not one of principle, but it is 
one which is convenient when examining the evidence 
by which it is sought to prove the infringement.’”! 
""The general principles on which the Court gives 
relief in cases of trade-mark are to be found in Perry v. 
Truefitt,? Croft v. Day, Leather Cloth Company v. Ame- 
rican Leather Cloth Company.* These principles are 
applied to different classes of cases—first, to those of 
imitation of the entire trade-marks, about which no 
question could exist ; secondly, to imitation so nearly — 
resembling the entire original as to be colourable though —_ 
not fraudulently so {Millington v. Foz ;5 of which Croft v. — 
Day is an example]; thirdly, to a class of cases where the — 
entire original was not very closely copied, as discussed | 3 
in Leather Cloth Company v. American Leather Cloth —— 
* 7 Company’ ..------------- Then there are cases governed 
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by the subordinate principle enunciated by Lord Cran- 
worth in Serro v. Provezende,' viz. 

‘I do not consider the actual physical resemblance of 
the two marks to be the sole question for consideration. 
If the goods of a manufacturer (an importer I hold to be 
the same) have. from the mark or device he has used, 
become known in the market by a particular name, I 
thnk that the adoption by a rival trader of any mark 
which will cause his goods to bear the same name in the 
market may be as much a violation of the rights of that 
— Ayal as the actual copy of his device.” This principle 
— is recognized in alli v. Fleming; Orr Ewing «€ Co. v. 
— — Johnston & Co. Ford v. Foote, Edlesten v. Edlesten,5 
— — Kinahan v. Bolton, Braham v. Bustard, Wotherspoon v. 
Currie In Cope v. Evans,? where the question was to the 
— use by defendant of the word ‘Prairie’ on cigar boxes, 
E. - Which word plaintiff had used in conjunction with other 

= . words, none of the principles above referred to were disput- 
a E! but were admitted by Sir Charles Hall, V. C. On the 
M evidence he held that the use of the word ‘Prairie’ was 
. not calculated to cause defendant's tobacco to bear the 
2 . same name as the plaintiff's tobacco, or to cause defend- 
2 .. ant's tobacco to be passed off as plaintiff's." No trader 
_ importing goods can lawfully adopt a trade-mark 
E mhich is calculated to cause his goods to bear in the 
T tket the same name as those of a rival trader.” 

à E question of the right to the exclusive user of a 

e-mark or trade-number is largely, if not entirely, a 
ion of fact, and the question whether it exists in any 


€ 15 Ir. Chane. Rep., 75. 

" i H. & M., 447. 

9? L. R., 5 H. L., 508. 

9 L. R., 18 Eq., 138. 

10 Taylor v. Virasami, 1. L. R., 
6 Mad., 110, 111 (1882). 

11 Ib. 
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given case must depend upon whether the evidence in that . 
case is sufficient to show such an association or connec- 
tion between the mark or the number, and the firm which 
uses it as to indicate to the ordinary purchasers in the 
market that the goods are the goods of that particular 
firm. To show that a particular trade-number has 
acquired a reputation in the market, and that purchasers 
buy the goods by that number and not from an examina- 
tion of the nature or quality of the cloth, is not sufficient 
to establish the right of exclusive user of that number. 
There must be such an association between the number 
and the firm's name as to indicate in the understanding 
of the public that the goods bearing that number came 
from that particular firm. The right of exclusive user 
of a name or a number as a trade-mark is not an absolute 
and unqualified right which would entitle the owner to pre- 
vent another person from using it under all circumstances. 
It is only when the use of that name or number deceives 
or is reasonably likely to deceive the public that it can be 
interfered with or prevented. There must be a reasonable 
probability of purchasers being deceived, it is not 
enough to show a mere possibility of deception.’ 

In the undermentioned case? the plaintiffs from 1872 
imported and sold an article described as 74lbs. grey 
shirtings and marked as follows: ‘‘In the centre of  — 
each piece of cloth is a — in blue oala of a turtle = 
in a star with the words ‘ trade-mark ; immediately © 
underneath, in a semi-circular form, is the name ‘ Fleming, — 


r Y 
— s 






Galbraith & Co., Manchester,’ and under this the " 
number 39 within a star, and at the bottom of each piece — 


2. Tem 
+ 


the number 2,008." In 1877 the plaintiffs discovered that — 
the defendants were importing from the same manufac- — 
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— — 5 — 24 2 Ralli v. Fleming, LL R3 Cale 
Cal., 364 (1897). 417 (1878). --———— — 
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E turers, and selling cloth of a similar qua ity marked as 
® > follows : **4.stamp in blue colour of a rose in a square ; 
— — are the words ‘Ralli and Mavrojani’ arranged 
— jn a semi-circular form, and under this the number 
P. 39 in a star and at the bottom the number 2,008."' 
- Onthe facts of the case the lower Court (Macpherson, J.) 
— granted an interim Injunction to restrain the defend- 
= ants from so marking their cloth, on the ground that it 
— was a colourable imitation of the plaintiff's mark and 
V ae calculated to mislead the public ; and on appeal the Court 
(Garth, C. J., and Markby, J.) upheld that decision so 
5 3 far as to continue the Injunction. Held per Garth, C. J. 
E the imitation of the plaintiff's marks generally, or the 
— — use of the number 2,008 in particular, would be calculated 
 todeceive or mislead the public, the defendants ought to 
E restrained from such use or imitation. Under the 
X. _ circumstances the use of their marks by the defendants 
would be calculated to deceive the public into the 
: belief that they were purchasing goods imported by the 
. plaintiffs. Per Markby, J.: The number 2,008 was not 
= rt of the plaintiff’s trade-mark proper, nor on the 
Eendmo was it so associated with the plaintiff's name as 
o indicate to the public that the goods bearing that 
E" imber came only from the plaintiff's firm as importers. 
È On the evidence it was merely a quality mark, and 
the freiore not calculated to mislead the public into the 
elie that they were purchasing the plaintiff's goods, 
* le in — were purchasing those imported by 
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E 
labe! covered the top of the tin, and bore upon it the E 
picture of an elephant in the centre of a curved band: 
the rest of the label being a combination in green, red  - 
and gold, representations, for the most part, of coins, 
medals and tracing. The defendant was the agent in  — 
Bombay of Cassella & Co., of Frankfort. Prior to 1892 — 
Cassella & Co, had imported aniline dye into Bombay in _ 
tins beanng a label, the chief feature of which was an 
elephant. Of that label, however, the plaintiffs did not | 
complain. But in January, 1892, Cassella & Co. adopted | 
a new label, also bearing the picture of an elephant, 
different in some respects from the picture on the plain- 
tiffs’ label and with new surroundings, to none of which 
taken separately, did the plaintiffs object, but they com- 
plained that in its general effect this new label was so 
similar to their trade-mark as to amount to a colourable 
imitation thereof, and to be likely to deceive purchasers. _ 
It was held that the plaintiffs were entitled to an Injunc- 
tion against the defendant. It was also held by Sargent, t 
C. J., who referred to the remarks of Lord Selbornein  - 
Johnstone v. Orr Ewing :'—That the question in a case | 
of this description is not what would be the effect on E | 
brokers or even dealers in Bombay, but how the label | 
would be likely to strike incautious or unwary purchas- 
ers, such as are to be found more particularly in the E 
mofussil, that the attention of such purchasers would be 
arrested by the general effect of the label, and that, nc d | E 
withstanding such differences as undoubtedly existed in - 
respect to the colour and size of the elephant and in some 
other respects, would regard the labels as symbolical o! ub 
the plaintiffs’ goods. It was also held by Starling, 
that it is quite possible for a !abel, no part of which ee 
copy of another Tabel, to bea cotourable — of ; 
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— that other label, and to be so like it in general appear- 
— — ance as to be likely to deceive purchasers. 

E The Court in dealing with a motion for a temporary 
= Injunction will endeavour as much as possible to avoid 
prejudicing the defendant’s case at the hearing of the 
cause when the Court may probably be supplied with 
fuller materials than it has upon the motion for ascer- 
taining the truth.' 

The interference of the Court by Injunction being 
founded upon purely equitable principles, no Injunction 
will be granted when the conduct of the applicant or his 
agents has been such as to disentitle him to the assist- 
ance of the Court.2 So a plaintiff who in other respects 

would be entitled to obtain a remedy against an infringer 
. may yet be deprived of his right by reason of some 
fraudulent statement contained in his own trace-mark.? 
Again delay and acquiescence may deprive a man of his 
— — mght to the protection of the Court.: Inasmuch as how- 
— sewer in a case where no proof of actual deception is pro- 
= duced, the Court has to try a hypothetical case, turning 
E. on the probabilities of deception, as to which witnesses 
n a _ could probably be brought forward by both sides—a 
_ person who believes others to be infringing his trade- 
mark is entitled to wait until he can collect a sufficient 
, number Of cases to prove to the Court that the proceed- 
of which he complains do actually deceive the pub- 
E Even if the delay has not been such as to disentitle 
neus to his Injunction, it may yet obtain indul- 
Bm the defendants, or the account or damages may 


ding v. How, 8 Sim., 477 ; and other 
cases cited in Sebastian, op cit., 228 5 
Kerr, Inj.. 411. 
* See cases cited in Sebastian, op 
cit.. 222. Kerr, Inj., 414. 
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be withheld, or the plaintiff may be left to pay his own 
costs. ' 

The owner of a trade-mark may be, in fespect of that 
mark, as in respect of any right, estopped by his conduct 
from denying the title of another person. So where the 
plaintiffs by their conduct led the defendant to believe 
that they claimed no right to a certain trade-mark, and 
that it was open to the defendant to adopt it as his own, 
and the defendant did adopt it, and by his industry 
secured a wide popularity for it in the Indian market, 
it was held that the plaintiffs were estopped from deny- 
ing the defendant’s right to use the trade-mark in the 
Indian market.* 

An action for an Injunction may be brought against an 
agent or against a person employed in effecting only a part 
of the transaction such as a person employed to engrave 
or print spurious labels or marks, or against an innocent 
person, such as carrier, shipowner, wharfinger who may 
have temporary possession of the articles impressed with 
a spurious trade-mark ; and a person who at the desire 
of another imposes upon goods a trade-mark which be- 
longs to a third party may be made a party to the action 
along with his principal.? 

$ 90. A trade-mark differs from a patent in many 
respects. ‘‘In the former case the article sold is open 
to the whole world to manufacture, and the only right 
the plaintiff seeks is that of being able to say, ‘Don't 
sell any goods under my mark. He may find his 
customers fall off in consequence of the defendant's 
manufacture; but it does not necessarily follow that 
the plaintiff can claim damages for every article 
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! Sebastian, op. cif., 227, 228; and 2 Lavergne v. Hooper, L L. BR» 
generally as to costs see Kerr, Inj, — 8 Mad., 149 (1884). 
3 Kerr, Inj., 408 
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manufactured by the defendant, even though it be 
under that mark. On the other hand, every sale 
without license of a patented article must be a damage 
to the patentee.”*! In the case of a trade-mark ‘‘ the 
property and right to protection is in the device or sym- 
bol which is invented and adopted to designate the goods 
to be sold and not in the article which is manufactured 
and sold.’”? 

The benefit conferred upon the public by the commu- 
nication of a new invention, which after a limited period 
all can use, is the consideration in respect of which a 
monopoly of the invention is granted to the inventor for 
that limited period. 

The law of British India relating to inventions is now 
contained in Act V of 1888, the Inventions and Designs 
Act, of which the first forty-nine sections- deal with 
Inventions and the remaining sections, being an adap- 
tation of Part III of the English Act of 1883, deal with 
Designs. The prior Act XV of 1859, an Act for grant- 
ingexclusive privileges to inventors in India, as regards 
substantive law, followed for the most part with varia- 
. "ons the main lines of the English law. As regards the 

procedure for obtaining an exclusive privilege it was 

altogether different from the English Procedure. On 
petition and leave given to file a specification, and on 
the specification being filed within the prescribed period 
the exclusive privilege sprang into existence by mere 
_ Operation of law, provided, of course, that the claim was 
_ Well founded in substance—a matter of which the claim- 
. ant, as in England, took the risk. Though during the 
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v. Rylands, L. R., 1 (Amer.)- 

Wood, V. C. 3 Chearin v. Walker, 5 Ch. D., 850, 
E on Trade-Marks, citing 863. 

P. E. C dde Hazard, 49 How. Pr., 5 
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period, exceeding a quarter of the century, for which 
the Act of 1859 was in operation, it worked onthe whole 
satisfactorily, difficulties from time to time arose,,.and 
the increasing resort to the Act in and prior to the year 
1887 brought Though 
these difficulties were not of such a kind as to require in 
the opinion of Government any alteration which would 
affect the main principles of the Act, still as their re- 
moval was very desirable, it was decided to pass the 
present Act and to incorporate in it certain provisions 
suggested by the Patents, Designs, and Trade-Marks Act, 
1883, which was then the law in England.’ 
unprovement.? 


them into greater prominence. 


An invention includes an The inven- 
tor of a new manufacture may apply for leave to file-a 
specification thereof.* The object of a specification is to 
prevent a patent being granted for known things and 
to secure to the public the benefit of the invention after 
the expiration of the time fixed for the duration of the 
monopoly. Upon such application the Governor-General 
may, after such enquiry as he thinks fit, make an order 
authorising the applicant to file a specification of the 
invention.* If within six months from the date of such 
order, or within the further time aliowed, the applicant 


duly files a specification of his invention, he is entitled 





! Statements of Objects and Rea- 
sons, Inventions and Designs Bill, 
Gazette of India, Jan. 8, 1887, Part V, 
p. 15. See also Gazette of India, Feb, 
18, 1888, Part V, p. 3. See the fol- 
lowing decisions passed under that 
Act: Kinmond v. Jackson, 1 C. L. R., 
66 (1877); [improvement— Useful 
invention— novelty —piracy— patent 
combination— Injunction, account 
of . profits—damages— Limitation?! ; 
_ 8. C., I. L. R.,3Cal.. 17 (1877) [Limit- 
ation]: Sheen v. Johnson, I. L. R.. 
2 AN., i63 (1879) [Ticense— measure 
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of damages—:'* publicly or actually 
uaed''— particulars]; Pefman v. Bull, 
L L. R, 5 Al., 371 (1883) [Jurisdic- 
tion— particulars] Ledgard v. Bull, 
L L. R., 9 AIL, 191 (1886) [.Jurisdic- 
tion—particulars]. In the matter 
of D. H. R. Mears, I. L. P., 15 Cal, 
24t (1858) [Lincese}. 

2 Act V of 1883, s. 4 (1). 

5 ib.. 8, 5: as tonpplications in res- 
pect of contemporaneous inventions. 
See s. 7, 1b. | f 

* $b.. s. 6. 
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— to the exclusive privilege of making, selling and using 
—the invention in British India, and of authorising others 
0 to do for a term of fourteen years from the date of the 
Ping of the specification. Under certain circumstances 
the exclusive privilege may be extended for a further 
"term not exceeding seven, or in exceptiona! eases, four- 
1 teen years? A person is not entitled to an exclusive 
T — privilege if the invention is of no utility, or is not new, 
F or the applicart is not the inventor, or if the specifica- 
X tion is not in order, or if his application contains a wilful 
or fraudulent mis-statement, or if the application for leave 
to file the specification was made after one year from 
the date of the acquisition of an exclusive privilege in 
- Tespect of the invention in any place beyond the limits 
poeh India and the United Kingdom. 
$ 90. An invertor may institute a suit in the District Injunetions 


JE against any person who, during the continuance fringement of 
Patents. 
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E" of an exclusive privilege acquired by him under this 
3 E Act in respect of an invention makes, sells, or uses the 
E: — jose without his license, or counterfeits or imitates 
 it* And any person may apply to a High Court for 
E. oa rule to show cause why the Court should not declare 
e an exclusive privilege in respect of an invention 
i has s not been acquired. In such a suit for infringement 
E of patent the plaintiff may claim an Injunction and either 
in account of profits or damages, So if A infringes B’s — 
ri , if the Court is satisfied that the patent is valid — 
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a s been infringed, B may obtain an Injunction to 23m ` 
ir E^ infringement. $ In order to warrant the in- 3 2 
sof the Court — Injunction in support ofa a 







particulars in such a suit, fer s. 
37, i5. 
PR. "E 30. 


bs Sat T oi 1877, A 









* 












— E = 
8 [INJUNCTIONS IN RESPKCT OF PATENT. = i 
m xs 


—* 


5 


patent right, it is necessary to make out a good prim a 
facie title and either a fair prim facie case of infringement — E 
or that the defendant intends or threatens to infringe - 
the patent, for if the latter fact is established an Injune- 
tion will be granted even although no actual infringement —— 
has taken place. Infringement involves substantial — 
identitv with the subject of the privilege. 3 











There’ — 
must in this as in every other case have been no delay or 
acquiescence, and the conduct of the applicant and his - 
agents must not have keen such as to disentitle him to ES 
the assistance of the Court. In addition to an — 
tion a patentee can have an enquiry into damages or AD 
account, aes he cannot have = pr 
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l See — Kerr, Inj., 295—315. 
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CHAPTER ALL. 


Ee INJUNCTIONS TO STAY WHONGFUL ACTS OF A SPECIAL 
E NATURE. 


$91. SUMMARY OF PRECErING i 02. INJUNCTIONS TO STAY WRONG. 
CHAPTERS. FUL ACTS OF A SPECIAL NATURE. 


= $91. The preceding Chapters have dealt with the summary ot 
— . issue of Injunctions in those instances in which the juris- Dem. 
E pron has been most frequently exercised. These 
are firstly cases in which the Tajunction has been sought 
E in restraint of judicia] proceedings, and secondly those 
T zd in which it has been sought in respect of matters other 
- than judicial proceedings. The latter class of cases 
. includes Injunctions against the breach of contract aud 
the commission of civil wrongs or torts. Of such wrongs 
ic a selection has been made of those only which are of 
. common occurrence, viz., defamation, waste, trespass, 
— mísance copyright, trade-mark and patent. 
BRL It must not, however, be supposed that relief by tnjunctionste * 
Injunction is in any manner limited to the class of cases Met —— g. uel 
einbefore specifically dealt with. Such relief is given "Pe~ nature- - — 
tevent a party from doing that which he is under an * 
ig gi ation not todo. There may be, and in fact are, many 
obliga zations of a special nature, other than those already : 
dealt w E the breach of which may be restrained p^ x 
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to present to certain persons at a certain festival in a 
certain temple a crown and water, and the lower Courts 
found that the plaintiffs possessed the mght claimed and 
granted the Injunction: it was held that the suit was 
cognizable bv a Civil Court under section 11 of the Code 
of Civil Procedure and that the Injunction was properly 
granted. So where a certain section of the Mahomedan 
community had been for many years in the habit of 
burying their dead near a darga in the plaintiff's land, 
the plaintiff sued for an Injunction restraining them 
from exercising this right in future. In the under- 
mentioned case the plaintifis sued for an Injunction 
restraining defendants from obstructing them in cutting 
certain branches of a  pepal tree, growing in the 
enclosure of a temple and stated to be an object of vener- 
ation but ^which overhang their property.? Again the 
North-West Provinces and  Oudh Municipalities Act, 
1883, not conferring the powers given by Act XV 
of 1873, to ‘“‘cancel or vary " a tax imposed, the 
procedure to be adopted for the enhancement of an 
existing tax must be the same as that prescribed for the 
imposition of a new tax. In imposing a new tax the 
procedure laid down in section 42 of Act XV of 1383 must 
be strictly followed. Where, therefore, neither the 
special meeting of the Board at which an assessee's objec- — 
tions to a proposed tax were considered nor the special 
meeting at which the tax was finally imposed, were pro- 
perlv constituted within the meaning of section 29 of Act: — 
XV of 1583, it was held that the imposition of the tax 
was invalid and that there was nqthing in the Specific 


















" 3 vi — wv. Tiruveemgada, I. L. (1879). n — 
R.. 11 Mad.. 450 (ISSS); sce also as | 2 Mohedin v. Shivclingappa, I. D ve 
R., 23 Hom., 666 (1899). d— 
3 Behari Lal v. Ghest bat, 1. 1a B-s TT 
24 All., 499 —— AES ES IeT 


against intrusion into 
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| Relief Act to prevent the High Court from granting an 
E T fafenetion against a municipality as part of the remedy 
P in eè regular suit.! Injunctions have also been granted 
between husband and wife, against parents with 
Es —— to the custody and education of children 
E isting to marriage, ships, and other matters too 
- Bumerous to be mentioned.? In fact it may be general- 
_ ly said that there is no lega! right in respect of which 
_ under proper circumstances an Injunction may not be 
=the appropriate remedy. 
E _ The Specific Relief Act provides a remedy by Injunc- 
_ on for the breach of any obligation whatever—an 
_ Obligation being defined to include every duty enforceable 


n -x a 
— B - 
— by law. In each case, therefore, it is necessary to 


 ascertam firstly. whether or not there is any obligation 
. existing in favour of the applicant for an injunction. 
— secondly, whether or not there has been a breach or a 
oM . threatened breaeh of such obligation. If these two facts 
E are made out, then an Injunction may be asked for and 
| E * obtained provided the circumstances of the particular 
g in which these facts are established, are such as to 
E the grant of this particular form of relief according 
| ^e Ec = contained in Chapter X of the 
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— 4 Btrac » v. Municipal Board of 2 See Kerr, Inj., Ch. XXIII [In- 
— 1.1 R., 21 All, 348 junctions to stay wrongful acts of 
pu: A a special nature}. 
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